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Preface

The Defense Trid Counsd of West Virginia is a professond organization and voluntary
bar association condgdting of trid lawyers whose practices primarily involve the representation of
defendants in cvil litigation in West Virginia  I1ts membership includes approximately 400 lawyers
from virtudly every corner of West Virginia Members dients include professonds and other
individuals, smal and large busnesses and other organizations, some that are insured and some
that are not. Its charge and misson include continuing efforts to improve the civil justice system
for the bendfit of our State and dl its citizens.

At its annud medting in May of 2002, the DTCWV cedebrated its twentieth anniversary of
sarvice to the defense bar. As part of that celebration, numerous past-presdents of the organization
gooke a the DTCWV banquet. A consstent theme throughout their remarks was the view that the
avil jugice sygem in West Virginia had, in the two decades of the organizaion's existence,
become serioudy unbaanced. As a consequence, those who found themsdlves defendants in civil
aits in Wes Virginia, as wel as ther counsd, increasngly had little or no confidence in the
ability of tha sysem to farly and impartidly adjudicate dams being asserted agangt or among
them.

These observations were not being voiced by insurers or large corporations whose views
regarding the date's civil justice sysem are 0 often discounted as self-serving. Rather, they were
being voiced by some of the foremost defense attorneys from throughout the State of West
Virginia. None of them can be said to have any economic interest in seeing changes in the current
system, which has, over the past two decades been quite good to dl lawyers, civil defense attorneys
included. As such, their views could not smply be dismissed. To the contrary, the very expression
of those views by such prominent members of the bar, coupled with an increasing chorus of voices
that have cdled into question the integrity of the litigation process within our date, made them
impossbletoignore.

Accordingly, as the DTCWV entered into its third decade of service, its Board of Governors
unanimoudy decided to form a sdect Civil Justice Committee to investigete the reasons behind the
ecdating criticiams of our civil judice sysem. This was not a decison that was undertaken
lightty. The Board of Governors recognized that the members of the Association are themselves
dependent upon that system for their very livdihoods. As with the Association's past presdents,
there is little economic incentive for the individua members of the DTCWV to criticize that system
and, in so doing, incur the disapproval of otherswho are aso a part of that system.

Despite the disncentives, the DTCWV, as an organization, elected to set asde its own
parochiad concerns and proceed down this path because of a genuine concern for the integrity of the
judice system in West Virginia, as wel as the long-term future of the State itself. To the extent the
avil judice sysem in Wegt Virginia is out of bdance, the legd professon itsdf is diminished in
dature. Moreover, if there is imbdance, each and every citizen of the State pays an economic cos,
whether in increased insurance rates, lost job opportunities, or an overdl decline in our standard of

living,

If there is no truth to the repeated assertion that our civil justice system is somehow biased
or unfair, then the DTCWV, as an organization, has a duty to debunk the criticisms.  Conversdy, to
the extent that those assartions are true, the Association has a amilar respongbility to identify why



that isthe case, and undertake every reasonable effort possible to see that corrections are made.

With that in mind, the charge of the Civil Justice Committee was to go beyond mere
generdities and determine what pecific deficiencies are aleged to exig in the sysem, whether
those deficiencies are red or merdy a matter of perception, and whether those deficiencies or
perception do, indeed, serve to undermine the integrity of civil justice in West Virginia  The
Committee was dso charged with coming forward with suggested ways in which any actud or
perceived deficiencies might be addressed in order to restore balance to the system.

Past presdents, current leaders, and other DTCWV members from around the State were
invited to serve an a specid Civil Jugtice Committee, which began its work in the Summer of 2002,
and concluded it one year later with this Report. William E. Gaeota, then DTCWV's Vice
Presdent and a member with Steptoe & Johnson in Morgantown, and Thomas E. Scarr, then
DTCWV's Treasurer and a member with Jenkins Fenstermaker, PLLC in Huntington, were sdlected
to serve as co-chars of this sdect committee When Bill Galeota became DTCWV’s Presdent,
Marc E. Williams, a partner with Huddleston, Bolen, Besity, Porter & Copen, LLP in Huntington
was appointed to fill his role as Co-Charman of the Committee. An invitaion was extended to
each of the former presdents of the Association as wel as its generad membership for volunteers to
serve as members of this committee. Collectively, the members of the committee brought to ther
sudy and discussons over two hundred years of combined legd experience, encompassng
gppearances as trid or as agppdlate counsd in virtudly every state and federd court within the
date. They aso brought with them the perspectives of every geographic region of the state and the
viewpoints of lawyers engaged in varied and diverse trid practices from a wide variety of
backgrounds, including solo practitioners and members of some of the State's largest firms.

Over the course of this past year, the members of the Committee spent over fourteen
hundred (1400) hours away from their law practices in order to complete the task assigned to them.
As reflected in this Report, the Committee collected and reviewed a wide variety of materid from
vaious sources and organizations, discusing the cvil jusice sysem in West Virginia and
elsawhere, some that criticized and others that praised various aspects of the civil justice system in
Wes Virginia and throughout the nation. They hed regiond meetings & various locaions
throughout the date to solicit the views, perceptions and concerns of lawyers and non-lawyers
dike, including busness leaders and educators, over the manner in which civil judice is
adminigered in West Virginia  In addition, the Committee interviewed members of both the date
and federd Judiciary in order to gather ingght into ther views of the sysem and surveyed
DTCWV members in an effort to get a broad cross section of opinions from among the defense bar.
They dudied what other dates are doing to address some smilar criticiams of ther civil judice
sydgems.  Findly, they spent hours in conference discussing ther findings and observations, in an
effort to didtill dl of the gathered information into a Sngle, cogent report.

The fruits of their labor are contained in the pages that follow.  Their conclusons and
observations are not scientifically based and do not purport to be. They are, however, an atempt to
objectively consder and respond to the charge given the Committee. It does not take a clairvoyant
to anticipate that the findings and conclusons contained in the report will be applauded by some
and resoundingly criticized by others, including the PaintiffS bar and certain consumer advocacy
groups, as well as certan tort reform advocates and some of its own members. That is to be
expected. There are certainly grounds for reasoned discusson and fair disagreement over much
contained in the Report. It is dso to be anticipated that some may dect to take persond offense at



criticiams that are percelved as being amed at them, even though no such offense is intended. That
sad, however, where actions on the pat of certan paticipants in the civil justice system were
viewed by the Committee as contributing to a perceived lack of confidence in that system, the
Committee, to its credit, so stated.

Wadter Lippmann, a wel-known journdist in the middle of the last century, in a 1965
address to the International Press Inditute Assembly, noted, "without criticism and rdiable and
intdligent reporting, the government cannot govern.”  Similarly, in the disence of criticd andyss
and candid assessments by those involved in any civil justice system, that system cannot function
in the interests of those it is intended to serve. It is in that Soirit that the Committee has come
forward withits Report.

If this Report serves no other purpose, hopefully, it will serve to simulate serious debate,
both within and without the legd community, over the date of civil judice in West Virginia and
how such judtice is rendered. For that, the DTCWV owes the participation of members of the Civil
Justice Committee both a sncere vote of gratitude and its unwavering support as this process
moves forward.

In concluson, we want to persondly thank Tom Scar and Marc Williams for chairing this
Committee as well as each of the Committee members, and others who asssted from their
respective law firms, for ther unsdfish efforts. | dso wish to thank Jack Bowman, now retired
from the West Virginia Universty School of Law, for teking to the time to review the Committee's
work prior to its publication to ensure full compliance with ethica requirements of the West
Virginia Rules of Professond Conduct.

Henry Jernigan, Immediate Past President
DTCWV, 2002-2003



Defense Trial Counsdl of West Virginia Description

The Defense Trid Counsd of West Virginia was formed in 1981 to provide a cohesive
network of West Virginia atorneys who defend individuds and corporations in civil litigation. It
currently has a membership of approximately 400 attorneys, dedicated to the defense of these
clients. Membership in the Associaion is redricted to atorneys licensed in the State of West
Virginia who devote the mgority of ther practice to representing defendants in civil litigation of
various types.

Mission Statement

To bring together atorneys who defend individuds and corporations in civil litigaion for
the purposes of devating the sandards of West Virginia trid practice; supporting and advocating
for the improvement of the adversary sysem of jurisorudence; and increesing the qudity of
sarvices rendered by the legd profession to the citizens of West Virginia

The Defense Trid Counsd’ s gods are five-fold:

To enhance the knowledge and improve the skills of civil defense attorneys,

To devate the sandards of trid practice within West Virginig;

To support and advocate improvement of the adversay sysem of
jurisprudence;

To work for dimination of court congestion and ddlaysin civil litigation;

And in generd, to promote improvement of the adminidration of justice, and
to increese the quality of legd services provided to the citizens of West
Virginia

Contact | nformation

Executive Director

Peggy Schultz

P.O. Box 527

Charleston, West Virginia 25322-0527
(304) 552-7794

Webdste www.dtcwv.org
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Executive Summary

Driven by increasing criticiam and scruting of West Virginias civil judice sygdem as a
magor component of the State€'s economic problems, and from its members unique perspective
on the daly operation of that sysem in the courtrooms, the Defense Trid Counsd of West
Virginia, Inc. (“DTCWV”) recognized the need for its own thoughtful study and discusson of
the problems, real or perceived, and what may be done to address them.

The specific charge to the Civil Justice Committee was to study and report on the fairness
and impatidity of West Virginias civil judice sysem, and whether the criticiams of it have any
vdid bass, as wdl as offering concusons and recommendations for possble changes and
improvements to the sysem. The most prominent festure of the Committee's Report is the
concluson that there is indeed a problem with the civil judice sysem in West Virginia, with
aspects both red and perceived, and that a mgor contributing factor to the problem (or a
necessty dement of any effective solution) is the Judiciay. More specificaly, while much is
made of legidaive reform, the role of judges and judices in interpreting and gpplying the law
has been a criticad, but often overlooked éement in how litigants, lawyers and the public
perceive the law at work, good or bad.

The Judiciary is one of the three pillars of our government. Along with the other two co-
equa branches of government, the executive and legidative, the Judiciary plays a criticd role in
preserving freedom and democracy in the Mountain State. It does so primarily as the forum for
peacefully resolving thousands of disputes between and among this State's citizens as wdl as
citizens from our Sster Sates.

In recent decades, however, there has been a perception that political influences,
normaly confined to the other branches of government, are taking on an increesing prominence
within the judicid sysem. That, in turn, has served to undermine confidence in the system and
its ability to farly and impartidly dispense judice among dl litigants, regardless of whether they
are resdents or nonresdents of West Virginia and regardiess of whether they are individuds,
gmal busnesses or large corporations.  While the system, if it is to function as intended, must
treat dl as equas before the law regardless of prgudice or sympathy, as a result of politica
congderations, many beieve that is no longer happening in West Virginiaa. As a consequence,
public confidence in the sysem has been diminished to the point that West Virginia is now
perceived as among the mogt hodile environments in the United States within which to
adjudicate certain types of disputes.

The mogt ggnificant findings of the sudy and andyss rdae to the Judicday. They
begin with observations that some important culturd and socioeconomic factors are a work in
West Virginia, which tend to prgudice the populace agang busness inditutiond or
professond interests.  Insurance companies have been particularly popular targets, and their
pligt has resulted in redrictions of avaladility and skyrocketing premiums for dl West
Virginians. Mog of the problems insurers would cite are in the form of “judge-made’ law, from
“third-party bad faith,” to the collatera source rule and punitive damages, where rights and
remedies are expanded and defenses or means of defense are nullified.
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Additiond findings acknowledge the Legidatures dgnificant role, as the truly
representative body, legitimately responsve to a condituency of the dectorate, but increasingly
frusrated or undone by the courts. The Report expresses misgivings about the pervasve
influence of the plantiffSs bar, in direct dignment with their own economic interests, but
resolves that the Legidature remains the preferred venue for socid and public policy decisons.

As to the courts, the findings start with the observation that their role has been too long
ignored.  Perceptions of judicid favoritism and partidity, result or party-oriented decisons, a
“double standard” of rules or decisons, and popular political judicia dections are dl noted with
many specific indances cited, especidly in the case decisons of the West Virginia Supreme
Court of Appeds. Lax professond dandards and inadequate enforcement of judicid ethica
requirements aso contribute to low confidence. The greater concern is clearly with the Supreme
Court of Appeds, and much less with trid judges, though there can be no doubt trid judges are
awvare of the appdlate judices inclinations and predispodtions, and often anticipate ther
influence. Mass litigation, with its tremendous discouraging impact on countless defendants who
have little or no connection to the State or the thousands of plaintiffs involved, deserves specid
atention.  Likewise, the “medicd monitoring” cause of action, where a plantiff without an
injury or illness can recover money for future testing based on the posshility that a condition
may develop, stands out as a prominent example. West Virginia's reputation as a thoroughly
hospitable forum for mass litigation has made for a revolving door through which countless
numbers of busnesses and individuds are ecaping, to be replaced only by an invason of
outsde lawyers and their clients, al to the detriment of West Virginians.

Apat from the courts, but related directly to them, are the juries. Unfortunately a magjor
problem with juries in West Virginia is thet the jury pool is initidly a product of the culturd and
socioeconomic prgjudices which have developed. No regard is given or dlowed for the overdl
economic “cost” of unrestrained awards on unrestricted elements of damage. The jury sdection
process is influenced by the same judicid predispostions or agendas that impact other aspects of
a avil action. As a reault, the jurors sworn to impartialy decide any civil case are 4ill likely to
be predisposed against defense interests. An gpproach, which systematicaly excludes educated,
experienced and concerned citizens from jury service, cannot be objective or effective.

Lavyers cetanly are a pat of both the problem and the solution. As a reult of
increased rights and remedies making it easer to win big, and contingent fees to give some
lavyers a persond steke, a virtud feeding frenzy has developed. Millions of dollars are spent to
advertise for cases, and to support the judicid eection campaigns of those candidates who are
perceved as more favorable to plantiffs.  While the contingent fee system is not an evil unto
itsdf, it appears to drive more than zedous advocacy for clients. When those contingent fees
result in a conclusion that the deck should be stacked, and windfal recoveries provide the means,
we cannot be surprised that so much money flowsinto judicia e ection campaigns.

Severd concdlusions in the Report overlap with its findings and observations, a result of
the sudy and andyss confirming some perceptions and illuminating others.  Again, the heavy
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and often controlling influence of the courts is an underlying theme. Nowhere is this better
illugrated than in the many indances where legidative reforms have been undone or long-
danding precedent has been ignored or reversed by the Supreme Court of Appeds. The
conclusion is unavoidable that a populist philosophy, and the practicd desire to please those who
would re-dect, gopear to be unduly influencing judicid decisons. This is manifeted in an
attitude of presumed merit or entittement, a disfavor for early or summary dispostion of cases,
and practica shifting of burdens of proof. Persond agendas, coupled with disregard for any end
beyond incumbency and repayment of supporters, seem to be driving results. A wide range of
examples, from mass tort rules to medica monitoring, are cited. Ultimately, the consequences of
electing judges on popular vote, rather than sdecting and gppointing on merit, is a foundationa
problem.

After surveying tort reform initiatives in other dates, the Report discusses the numerous
remedies or solutions it observed and considered as potentia improvements for our State. These
range from the more comprehensve and long term, such as conditutiond amendments and
intermediate appellate courts, to the shorter term, more directed to DTCWV’'s active
involvement. Not surprisngly, the wide array of commentators, interests and issues for a system
S0 vitd to everyone has resulted in avaried list of posshilities, some redistic and others not so.

When the Report consders specificadly the role which DTCWV should play, it begins by
reiterating the inherent measure of objectivity for defense lawyers trying to redrain the current
gystem which arguably benefits them individudly, especidly when it is unredtrained, a times
perhaps as wel as it sarves plantiffs lawyers. It dso condders the varied views of its
membership, which are never unanimous or entirely predictable, but surprisngly in harmony and
consensus on the need for grester atention to the judicid role.  Importantly, the Report resolves
thaa DTCWV should continue to spesk thoughtfully and objectivdy, without undue influence
from any client, industry or public advocacy group.

The specific recommendations of the Report for DTCWV are quite pointed, al obvioudy
focused on illuminating the important role of the Judiciary and incressng public avareness of
notable judicid conduct, whether to praise the exemplary or discourage the ingppropriate.  These
include an outspoken atitude and active voice through a Speskers Bureau, informationd
websites or newdetters, amicus briefing, press releases and editoria contributions.

DTCWV, by publishing this Report, has obvioudy rededicated itsdf to the cause of
improving the civil judice system, as the voice of the defense bar with a uniquely informed and
hopefully objective perspective.  With confidence in the sysem a a low point, perhgps an dl-
time low, the timing could not be better. AsDTCWYV implements its own efforts, perhapsit can



hope to spur others to work toward the same improvements and help restore confidence in our
sysem. It has taken decades to reach this point, and change will not come quickly or easly, but
the imperativeis clear.

William E. Galeota
President, 2003-04

Henry W. Jernigan, Jr.
Immediate Past President, 2002-03

The Civil Justice Committee firmly believes that discussion and debate concerning West Virginia’s judicial
system is a healthy and important development. In furtherance of that end, the text of this report has not been
copyrighted and may be reproduced, although it is requested that when reproduced, it be done so in full context
andin itsentirety.



Enduring Principles*®

As discused in the Report below, the Civil Justice Committee reviewed and consdered the
four main components in the civil judice sysem: the Legidature, the Courts, trid juries, and trid
lavyers.  Ultimately, the focus of the Committee's grestest discusson and concern became the
courts, i.e, Wes Virginias Judiciary. During the course of the ongoing discussions, the American
Ba Association published a noteworthy report entitted “Justice in Jeopardy, Report of the
American Bar Asociation Commisson on the Twenty-Firs Century Judiciary.” That Report
identifies eight enduring principles “that should be centrd components to esch dat€'s
understanding of the role of the Judiciary as a co-equa branch of government.” Because of the
importance of these principles, and in many ways ther rdationship to many of the specific
problems identified in the obsarvations and findings lised beow, the Committee felt that it was
important to set forth these enduring principles clearly and early in this Report.

Principlel:  Judges should uphold the rule of law.

Principle2:  Judges should be independent.

Principle3:  Judge should be impartid.

Principle4:  Judges should possess the appropriate temperament and character.
Principle5:  Judges should possess the appropriate capabilities and credentias.
Principle6:  Judges and the Judiciary should have the confidence of the public.

Principle7:  Thejudicid system should be racidly diverse and reflective of the society it
serves.

Principle8:  Judges should be constrained to perform their duties in a manner that
judtifies public faith and confidence in the courts.

! Justice in Jeopardy, Report of the American Bar Association Commission on the 21% Century Judiciary, May 2003.
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Committee Activities

The charge to this Committee from Defense Trid Counsd Presdent Henry Jernigan was to
evduae the dvil judice sysem in Wes Virginia and to objectivdly assess the State of West
Virginids civil judice sysem, paticulaly whether to identify any deficencies in the System,
determine whether they are red or amply perceived, and ultimately determine whether the System
is far and impatid. Additiondly, the Committee would necessarily have to address wha
remedies, reforms or other changes to the System, if any, would be best suited to correct any
deficiencies in the sygem, and to provide some guidance and direction for future consderation by
the DTCWV Boad and membership. The project would necesstaie the most comprehensive
evduation of the civil judice sysem in the higory of the State of West Virgina Such an
ambitious task by a group of admittedly amateur researchers forced the Committee to work as a
group to identify the areas to be analyzed, the resources to be used for that andyss and to provide
for a full and open discusson of the issues before reaching any condusons and meking any
recommendations concerning potentia reforms, if determined to be necessary and appropriate.

Commencing in the summer of 2002, the sxteen members of the Committee met regularly
for the purpose of edablishing a timeline and agenda for their evauation. Over the course of the
year that the Committee has engaged in this effort, tasks were assigned, meetings were held for the
purpose of evauating progress, and discussons were had regarding the direction of the andyss.
The Committee as a whole met on a regular bass by teleconference or in person, through the
summer of 2003, including a two-day meeting directed toward idertifying its observations and
findings and reaching find conclusions that would be formulated into this Report.

It is far to say that the effort of the sixteen members of this Committee exceeded ther
expectations of the amount of time that would be necessary to peform this andysis and to

complete this Report. The Committee was asked to keep track of the amount of time spent on this
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endeavor. The sixteen members collectively committed over 1400 hours to this project. This report
reflects the combined input of adl members of the Committee. The observations, findings and
ultimate condudons reflect the virtud unanimity of the Committee on the issues and problems
identified and potentid reforms.

A. Resear ch Studies and Reports

Whenever topics such as civil judtice reform, tort reform or frivolous lawsuits are debated
in the popular media, it frequently is an atempt to compare datidics regarding litigetion to
subgtantiate whether, in fact, there has been a "litigation exploson” in the United States over the
last two decades. In redity, however, any atempt to quantify the effect of litigation requires a
more structured and disciplined gpproach that examines such diverse issues as transaction codts, tax
consequences of litigation, effects on insurance avalability and cost, and impact on the vdue of
equity markets. Various studies have attempted to address the economic impact of the civil justice
sysem on a ndiond scde and in West Virginia  In order to evauae the extent to which the
concerns expressed in the regional meetings and by the Committee members were born out by
empiricdl andlysis, approximatdy twenty-five research studies were andyzed? All of these studies
evauated, to one extent or another, the economic impact of the civil jugice sysdem. Some dedt
gpecificaly with certan aeas like workers compensation or medicd mapractice insurance
affordability and/or availability, while many dedt more generdly with the economic impect of
litigation. From a nationd perspective, the studies demondrate that litigation results in higher costs
to consumers, restricts economic growth and opportunity, restricts access to hedthcare, and

restricts access to the courts by those with legitimate clams.

2 A listing of the studies reviewed is included in the Appendix to this report.
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Severd of the studies specificdly andyzed the impact that litigation has on West Virginids
economy. All support the concluson that West Virginias litigation landscape negetively impeacts
the date's economy. In the winter of 2002, Marshdl Universty's Center for Business and
Economic Research published an andyss of the cods of dvil litigaion in West Virginia  The
study found that in 1978, only six states spent a lower proportion of their gross state product (GSP)
than West Virginia on lega sarvices, but by 1998, a totd of thirty-eight states spent a lower
proportion of GSP on legd services® Ultimatdy, this incresse in spending on legd services relaive
to GSP reaults in additiond cods to West Virginians. The Marshdl sudy concluded that legd
expenditures condtitute an assessment on each West Virginia citizen of between $425 and $990 per
year.*

In 2001, the Beacon Hill Indtitute a Suffolk Universty released its State Competitiveness
Report 2001.°> The Beacon Hill Report atempted to evaluate each state for the purpose of gauging
its competitiveness reldive to other states. Two questions were consdered for this evauation. The
fird was an andyds of the compaative compditiveness of esch date in which dozens of
objectively messurable variables affecting nine sub-indices were analyzed® West Virginia ranked
49th, second only to Missssppi, according to the overdl index. West Virginia ranked lagt in the
proportion of high school graduates, labor force participation rate and human resources sub-index.”
It ranked 49th for attracting high-tech companies. West Virginia adso ranked last in Workers
Compensation collection dollars at $833 per employee. Interestingly, the 49th ranked Setein this

category was Ohio at $698 per employee. By comparison, the first sixteen dtates to be ranked in

3 What Are The Costs of Civil Liti gation in West Virginia?, The Regional Economic Review (Winter 2002) p. 8.
4
Id. at 9.
> State Competitiveness Report 2001, The Beacon Hill Institute for Public Policy Research (2001).
® The nine sub-indices are government and physical policy, institutions, infrastructure, human resources, technology,
;i nance, openness, domestic competition, and environmental policy.
Id. at 75.



this category had workers compensation collections of less than one dollar per employee®

The Beacon Hill study was not entirdly negative in regard to West Virginia as it noted West
Virginiaslowest crime rate in the country, low housing costs, and relatively low dectricity rates®

The United States Chamber of Commerce evduated the ligbility sysems in dl fifty dates
and ranked them. The rankings were obtained after interviews of a naiona sample of in-house
general counsd or other senior litigators at public corporations. These corporate officids play a
vitd role in decisons to expand and/or relocate business. The survey asked their opinions in the
following aress.

Tort and contract litigation;

Trestment of class-action suits;

Punitive damages;

Timdiness of summary judgment/dismis;
Discovery;

Scientific and technica evidence;

Judges impartidity and competence;
Juries predictability and fairness.

Weg Virginia was ranked 49th overdl in the country and fared no better than 44th in any of
the individual categories. Interestingly, respondents to the survey were asked to give a grade of A,
B, C, D or F as to each of the subcategories listed above. West Virginias only grade of "A" came
from two percent of the respondents in the category of Jury predictability. The mean grade for this
category, however, was 1.7, ranking West Virginia 47th among the fifty states. None of the

mean grades in any category exceeded 1.8.1°

81d. at 81; Interestingly, the lack of competitivenessin Workers' Compensation ratesis not the only aspect of West
Virginia' s Workers' Compensation System that arguably isin need of somereform. A recent survey of votesin the
Supreme Court of Appeals on Workers' Compensation matters shows that since 1999, Justice McGraw voted in favor
of claimants 100% of the time. Justice Starcher has voted in favor of claimantsin Workers' Compensation matters
amost 90% of the time. Other statistics show that the claimant files almost all of the appeals heard by the Supreme
Court of Appealson Workers' Compensation matters, with very few appeals by employers being heard. The full report
gf the analysis of the Court’sreview of Workers' Compensation mattersis attached to the Appendix of thisreport.

Id. at 75.
10'y.S. Chamber of Commerce State Liability Systems Ranking Study (2002) p. 77.
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At the direction of the Supreme Court of Appeds of West Virginia, a commission on the
future of West Virginias judicid sysem was formed in 1997 for the purpose of conducting a
comprehensve review of the State's judicid system. While the scope of that commisson's work
was more broad than evauaing the civil justice sysem and the need for potentid reforms, it is
interesting to note that out of the seventy pages condituting its find report, exclusve of
appendices, only sx paragraphs were devoted to an evauation of the reed for civil justice reform,
and then no consensus could be reached by the Committee on the need for tort reform in West
Virginia  Interesingly, the only discusson regarding frivolous litigation concerned multiple
habeas corpus filings by incarcerated individuas. As noted in the preface to this section, the
commisson's judification for ignoring the problems associated with excessive litigation in West
Virginia relied on American Bar Asociation datistics showing that the volume of tort litigation fas
been declining since the early 1990's. No attempt was made to evduate tort filings in West
Virginia as those datistics were noted to be "not avalable’ because these cases are not
diginguished from other generd civil case filings in the case load reporting system maintained by
the adminigtrative office of the courts.™

Perhaps the most comprehensive evaduation of the civil justice sysem's impact on economic
activity in West Virginia was conducted on behdf of the West Virginia Chamber of Commerce by
the Perryman Group, a research organization from Waco, TX. Ther report, published in 2002,
found that West Virginia has a judicid sysem that is widedy beieved to be imbdanced and
consdered to be one of the worgst in the country. The Report concludes that the perceived

imbaanceisin fact aredity asthe cogt to the typicd West Virginia household in terms of higher

11 Report of the Commission on the Future of West Virginia Judicial System, p. 42. Ironically, the statistics maintained
by the State of West Mrginia account for the numbers of civil actions filed but do not account for the number of
plaintiffs in each filing. It has become common practice in West Virginia for mass tort actions to be filed under one
civil action, sometimes containing thousands of individual plaintiffs. This is particularly true in matters ultimately
referred to West Virginia's Mass Litigation Panel, including litigation relating to asbestos, medical product liability,
railroad occupational disease and flood damage claims.



prices and lower persona income as a result of the civil jugtice system is equivaent to a $997.96
annual tort tax for each West Virginia citizen.

The Perryman sudy aso addressed the litigation growth issue that was avoided by the
commisson gppointed by the West Virginia Supreme Court of Appeds. The Pearyman study
noted, "litigation activity incressed approximately 53.6% more rapidly in Wegt Virginia than in the
nation as a whole over [the last ten years|, while U.S. tort costs grew by less than the tota
output.”*?

One of the mog interesting sudies on the datus of the nation's Judiciary was recently
published by the American Bar Associaion. The dudy is important, not only because of its
goonsorship by the nation's largest and most diverse bar association, but also because of the
bresdth of the andysis of the Judiciary and its recommended reforms®® The report, entitled
“Judice in Jeopardy,” argues that the judicid system in the United States suffers from a lack of
confidence and public trust due to the impact of money on judicid eections, uncertain funding
mechanisms, and increased politicization and partisanship in judicia sdection processes.  The
report goes on to recommend a process for judicid sdection that is based not on partisan eections
but on merit sdection. The report dso identifies eight enduring principles “that should be centrd
components to each da€'s understanding of the role of the Judiciary as a co-equa branch of
government.” * These principles are directed at the temperament, character, and independence that
is required of our judges in order for the public to have fath in the ability of the Judiciary to
perform its critical function in American democrecy.

The problems associated with mass filings of tort actions were addressed by a recent study

by the Center for Legad Policy a the Manhattan Ingtitute. Entitled “One Smal Step for a County

12 The Negative Impact on the Current Civil Justice System on Economic Activity in West Virginia, prepared for the
West Virginia Chamber of Commerce, The Perryman Group (2002) at p. 3.

13 Justice in Jeopardy, Report of the American Bar Association Commission on the 21% Century Judiciary (2003).

14 These eight enduring principles are listed at the beginning of this Report.
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Court...One Giant Cdamity for the Nationa Legd Sysem,” the report andyzes the inherent
unfairmness of massing large numbers of tort dams in certain jurisdictions®®  This maessing of
clams causes such drain on judicid resources, both infrasructure and personnel, that the courts are
left to craft “creative’ mechanisms to resolve those clams that often result in a deprivation of the
defendant’s due process rights.  Of particular interest to West Virginians is the reports criticism of
the Mass Litigation Pand (MLP) created by the Supreme Court of Appeals of West Virginia The
MLP dlows for the mass aggregaion of clams for the purpose of expediting the resolution of
clams, while abandoning traditiond concepts of individudized proof that is the foundation of our
fat-based tort system.'® As a result, West Virginia has become a “magnet court” for filings by
plantiffs from dl over the nation, thus cogging the dtat€'s courts with out-of-state clams that have
no redionship to West Virginia The result is tha the courts have to resort to even more
“ draconian efforts to resolve aflood of new cases™*’

The empirical evidence is ovewhdming that Wes Virginids cvil jusice system results in
ggnificant negative impacts on the economic hedth of the dstate.  While the studies reviewed
acknowledged that civil judice is not the most Sgnificant factor affecting the continuous economic
problems faced by West Virginia, it is clear that West Virginids civil justice system is a consstent

drag on economic growth and is afactor contributing to economic woes.

15 Beisner, Miller and Shors, One Small Step for a County Court...One Giant Calamity for the National Legal System,
Center for Legal Policy at the Manhattan Institute (No. 7 April 2003).

®1d. a 6.
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B. Press And M edia Coverage

Over the past two years, media coverage of civil judice issues in West Virginia generdly
has become much more prevdent due to attention focused on the medicad mdpractice insurance
crisgs.  The committee surveyed and sampled civil justice sysem coverage in the West Virginia
media  Hundreds of aticles columns, and press reports relaing to civil judice issues were
collected and separated into categories for evaluation purposes.

Not surprisngly, no condgtent theme can be concluded from the review of these press
reports. The perspective of each report is dependent upon its source; additionally, advocacy groups
seeking to influence public opinion on these issues place many in the media For ingance, in the
extensve coverage of the medical mapractice insurance criss, doctors and hospita groups and
their insurers often competed on a daly bass for press coverage with plantiffs trid lavyers.
Thus, those committed to one sSde of this debate would find numerous press reports supporting
their position and likely an equa amount expressing the opposite position.

It was observed, however, that many press accounts now focus on concerns expressed by
individuds who, in the pad, radly were involved in the debate regarding civil judtice reform.
Public atention directed a physcians leaving the State, redricting their practices or retiring early
has resulted in individud citizens who had no previous interest in civil judice reform now finding
the issue to be very persond, threstening, and wrought with uncertainty.  Accordingly, these
members of the generd public found their concerns to be newsworthy.

The committee bdieves that discussons on both sdes of these issues in the press with the
resulting interest by previoudy uninterested parties is a favorable development in that civil judice
issues, from dl perspectives, are much more subject to open and free discusson. As with al

controversid issues, however, the dissemination of accurate information reflecting the positions of



groups on dl sdes of and perspectives on the issue is criticd for the devdopment of informed
opinions.

C. M ember ship Survey

In order to evaluate how the members of the civil defense Bar perceive the civil judice
gysem in West Virginia, a survey was developed and transmitted to the 388 members of the
Defense Trid Counsd of West Virginia A totd of 84 members submitted responses (21.6%).
Demographicaly, of the respondents to the survey, 49% had been in practice more than sixteen
years and 62% practiced law in firms of over 26 lawvyers. A tota of 74% of the respondents had
their offices in Charleston, Huntington or Wheding.

The survey conssted of objective and subjective questions. The objective section posed
gatements regarding the civil justice sysem and then asked the respondent to indicate the extent to
which hefshe agreed with the statement.*® The subjective section asked for narrative responses to
specific questions about the respondent's experience with the civil justice system.®

Overdl, the results of the survey show that the defense Bar in the State of West Virginia
percaives serious inditutiona and dructurd problems with the civil judice system.  Significant
findings regarding bias a both the trid and appelate court levels and an unwillingness of both
levels of courts to treat defendants in cvil actions in a far and impatid manner highlight the
results of the survey.

In response to those questions regarding the Supreme Court of Appeals of West Virginia, a

18 The respondent was given five options from which to choose: strongly agree, somewhat agree, neither agree nor

disagree, somewhat disagree and strongly disagree.
19 A summary of the findings on the objective portion of the survey is attached in the Appendix to this report.
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magority of respondents believe that the Court openly exhibits bias, is result-oriented, is not in the
maingtream in its decisons and does not enforce procedurd rulesfairly:

89% believe appeals are not decided on an objective evauation of
the law;

90% believe the Supreme Court is result-oriented;

87% believe the Supreme Court exhibits partidity or bias toward
some litigants;

94% bdlieve the Supreme Court is not in the mainstream withits decisons,
According to the survey, many of the Circuit Courts in West Virginia are dso perceived to
be reault-oriented, quilty of partidity and bias toward some litigants and unwilling to follow
procedurd rules evenly, dthough the percentages finding such problems were lower than those

same findings for the Supreme Court of Appeds.

62% believe that judges are result-oriented;

69% believe that judges exhibit partidity or bias toward litigants,
54% believe that judges do not fairly gpply the rules of procedure;
83% believe that judges do not dismiss cases or grant summary
judgment in casesfor fear of reverd;

When questioned as to the selection process for judges and justices, an overwhelming
majority of respondents believed that the current practice of partisan eection of judges, without
limitations on lawyer contributions, taints the system of justice:

90% prefer a merit selection process,

80% beieve lawyer judicid campaign contributions affect the
outcome of cases;

89% believe lawyer judicia campaign contributions taint the justice
sysem,

When queried asto their support for an intermediate gppellate court, a mgority, dthough
not overwhelmingly, favored the adoption of such a court:

55% believe the lack of an intermediate appellate court is unfair to

defendants;
62% believe that a system of only discretionary appealsis unfair to defendants;
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When asked to identify jury venues that they believed were plantiff-oriented, respondents
identified the following counties (listed in descending order):

McDowell
Northern Panhandle (Brooke, Hancock, Ohio and Marshal)

Mingo

Wyoming

Boone

From the results of this survey it is dear that practitioners in the defense of civil cases in

Wes Virginia overwhemingly believe that judges and justices have tilted the playing fidd in favor
of plantiffs Mogt damingly, the results show that a ggnificant number of the civil defense Bar
believe an unbiased and impartid Judiciary does not exist for defendants in civil cases in West
Virginia  The obvious concluson from these findings is tha the civil defense bar has logt fath in
the judicid system in West Virginia, and the Supreme Court of Appedsin particular.

D. Regional M eetings

To further evduate how the civil jusice sysem was perceived in the communities of West
Virginia, a series of regiond meetings were hed wherein lawyers, business people and citizens
were invited for an open and frank discusson regarding their experiences and perceptions of the
avil judice system, and to receive input regarding recommendations for reform. In essence, the
regional mesetings served as focus groups where the members of the Committee could obtain the
perspective of non-lawyers on the operation of the cvil judice sysem. Meetings were hdd in
Charleston, Huntington, Whesdling, Princeton, Fairmont and Martinsburg.”® A wide range of issues
was discussed a these meetings with a particular focus on individuas experiences with the civil

justice system. While loca and individualized issues often were the focus of comments from

20 Copies of the reports of each Regional Meeting are included in the Appendix to this Report.
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paticipants, the following issues were the most dgnificant in regad to observations and

recommendations for change:

1.

The litigation dimae in Wes Virginia and the high cos of doing busness imperils exiding
businesses and their ability to continue in operation and deters new businesses from coming to
West Virginia;

The West Virginia Supreme Court of Appeals does not provide a fair hearing for defendants in
cvil cases,

Lobbying efforts before the West Virginia Legidaure only result in a minimum leve of avil
justice reform because of the dominance of plaintiffs lawyersin the body;

Mass torts, especidly clams filed by non-resdents, are too frequently alowed to stay in West
Virginiacourts, despite the lack of any connection with West Virginig;

Jury service should be reformed to provide more opportunities for educated and employed
individuas to serve on juries,

A merit sdection process for judges and justices would be preferable to the current system of
popular partisan eection;

Meaningful tort reform, including reform of punitive damages, joint and severd liability, and
the collaterd source rule, is needed in order to level the playing field in civil cases,

The workers compensation system in West Virginiais broken and must be fixed.

Judicial Inquiries

The Committee asked sSitting judges about their perception of the civil justice system and

the need for potentia reforms. Individud judges were contacted by members of the Committee

and asked to participate in confidentia interviews regarding these issues.  In the report, no

individua judge or Judtice was identified by name, nor were sufficient facts given to dlow a reeder

to identify the location or types of cases discussed by the judge or Justice. Eleven judges consented

to the interview and provided information to the Committee ?

21 The report of these interviews isincluded in the Appendix to this report.
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The judges inteviewed universdly bdieved that legidaive reform was not redly
necessary, they observed that frivolous lawsuits are not a problem for them and tha dgnificant
procedurd reforms are not required to dedl with them. Some of the trid judges did observe that the
West Virginia Supreme Court of Appeds appears to be plaintiff-oriented, and that their tendency to
reverse rulings for defendants or undo decisons agang plaintiffs in civil actions redricts the trid
judges ahility to issue rulings congstent with existing West Virginialaw and expect them to stand.

Mog of the judges identified lack of civility and cooperation among counsd as a sgnificant
problem in the civil cases pending before them. Additiondly, most bdieved that any efforts at
ggnificant civil judice reform would have to originate in the West Virginia Legidaure as the
Supreme Court of Appeds of West Virginiawas unlikely to adopt such measures.

E. Other States Civil Justice Reform Efforts

Wegt Virginia is not unique in its struggle with the perception that the civil justice system is
in need of ggnificant reform. The beief that the pendulum has swung too far in favor of plantiffs
has caused legidative bodies in 29 dates to consder various packages of tort reform. West
Virginids legidature has aso recently consdered a myriad of proposas intended to reform the civil

jusice system. See Section Re Other States Civil Judsice Reform Efforts below. The most

sgnificant proposal adopted in West Virginia was directed a the medica mdpractice criss. Other
ggnificant changes were made to West Virginids venue laws to prevent the dumping of thousands
of out-of-state plaintiffs clams in West Virginids courts. While not adopted, West Virginids
legidature aso consdered measures to repeal the Supreme Court's adoption of a cause of action for
medical monitoring, punitive damage reform, reped of third-party insurance bad faith, reped of

joint and severd liability, and collaterd source reform.
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G. Committee Conference

Following the completion of the regiona meetings, research andys's, media andysis,
membership survey, judicid inquiries, and analyss of other state's civil justice reform efforts, the
Committee met in April 2003 for a two-day meeting to review the data and information obtained
and to bring to the review and anays's process both the unique perspective of the defense bar and
the differing experiences and opinions of the members of the Committee. Over the course of the
two days, the Committee received reports from its members on the aforementioned activities with a
resulting discussion asto its observations and findings and the conclusions that could be reached
from the data and information presented. After discussing its observations, findings, and
conclusions, the Committee turned its atention to the types of changes and possible reform that
might address the findings and conclusions noted by the Committee>? The group endeavored to
reach conclusons and identify possible recommendations that reflected the clear consensus of the
Committee. Theinitid draft of this report resulted from the two days of discussonsin April. Over
the course of the following months, the report has been subjected to careful review and analysis by
the members of the Committee and by the Board of Governors of the Defense Trid Counsd. Also,
Professor Emeritus Forest J. Bowman of the West Virginia University College of Law reviewed the

report for the purpose of compliance with the West Virginia Rules of Professona Conduct.

221t should be noted that the Committee received input and assistance in its work over the past year from other lawyers,
members of the media, members of the West Virginia Legislature, and other concerned citizens and groups. Their
assistance in devel oping a methodol ogy for the Committee, in analyzing the data derived from the Committee’ s work,
and in making recommendations for reform was invaluable.
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Observations and Findings Regarding Real and Per ceived Problems with

West Virginia Civil Justice System and Their Causa(s) and Contributing Factors

| ntroduction

Based on its year long review and andyss of dl the documents and information available
to it, the Civil Jusice Committee of the Defense Trid Counsd of Wes Virginia has made the
folowing observaions and findings regarding the red and perceived problems with West
Virginias avil judice sysem, ther cause(s) and contributing factors  The lig is not in any
particular order, other than after some generd observations and findings, it is categorized by the
four man paticipants in the civil judsice sysem: the Legidaure, the Courts, juries, and lawyers.
Although there is not complete unanimity among the various members of the Committee on dl of
the obsarvations and findings, their priority, dgnificance or ultimate impact on the cvil judice
system, there is generd consensus in support of the observations and findings listed below.
General:
1 There is a generd perception in the busness community, much of the generd public, and
the media that West Virginids cvil judice sysem is out of bdance and unfar to defendants in
civil cases.
2. In the past twenty-five years, there appears to have been a decided and radica shift in terms
of the proper role of the Judiciay and a perceived eroson of traditiona notions of checks and
balances between the co-equd branches of our state government, arguably to the detriment of the
cavil justice system.
3. The civil judice sysem has permitted socio-economic, historicad and culturd prejudices
common to West Virginians to permegte jury ddiberations and take precedence over the law and
facts peculiar to a given dispute. These same pregudices are, moreover, often reinforced and
meagnified by influentid law professors and judges.
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4, Most members of the civil defense bar and members of the business community bdieve that
the plaintiffs bar exerts far too much influence over the judicid and legidative processes in West
Virginia through large political contributions to judges and influentia Legidators

5. Nationwide, the costs of litigation and liability cdams exploded from 0.6% of Gross
Domestic Product (GDP) in 1950 to 2% of GDP by 2001, approximately $200 billion per year.

6. Data and datistics indicate that since 1978, legd codts in West Virginia have rissn more
than 10 times fagter than its economy as awhole.

7. Many insurance companies providing various different types of insurance coverage,
including automobile, casudty, generd ligbility and professond medicd liability, have refused to
isue new polices, have limited coverage, rased premiums adronomicdly, or left the State
completely.

8. Weg Virginia is one of only sx gsaes which dlow third party bad fath dams, i.e. dams
agang an insurance company by a third party for falure to act in good faith in responding to a
cdam agang its insured. (A third paty is someone other than the insured). In dl of the other
dates, persons other than the insured with complaints againg an insurance company must seek
relief from gate insurance regulatory agencies.

0. According to the U.S. Chamber of Commerce, West Virginids litigation and judicid
reputation among the business community has been and 4ill is conddered one of the wordt in the
nation. Wegt Virginids civil judice sysem has been ranked as one of the worst States in the
country by the business community on such eements as overdl trestment of tort and contract
litigation, treetment of class actions, punitive damages, summay judgment, discovery, scientific

and technicd evidence, judges, competence and impartidity, jury predictability and fairness.
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10. In paticular, West Virginia is conddered a very unfavorable legd climae for employers
and product manufacturers and sellers.

11.  Employers in paticular, both large and smdl, complain about the bias and unfairness of
West Virginids civil judice sysem. Employers have been dgnificantly and adversdy effected by
increesing, often duplicative, employment-reaed litigation, incuding discrimination and  wrongful
discharge clams. Not only must they respond to adminigrative clams by locd, State and Federd
agencies empowered to address certain issues (West Virginia Human Rights Commission, EEOC),
they must dso respond to private civil actions on the same issues.  Similarly, in terms of employee
persona injury or death cases, the no-fault Workers Compensation system is no longer, practicaly
gpesking, the exclusve remedy of an employee againg his employer as it was initidly intended to
be. Now an employee may assart and this employer must respond to and defend costly and loosely
scrutinized deliberate intent dlaims and recently crested medica monitoring clams in addition to
related Workers Compensation claims.

12.  The legd sysgem and litigation environment of a State can be a mgor barrier to corporate
investment and economic developmen.

13. A sudy commissoned by the West Virginia Chamber of Commerce in 2001 found that a
lack of lega reform has resulted in a loss of ten thousand (10,000) jobs that year and cost the
typicd West Virginia family nearly Six Hundred and no/100ths ($600.00) Dollars per year in
higher prices and lower income. By 2006, job losses were predicted to rise to sixteen thousand
(16,000) annudly, costing families One Thousand and no/100ths ($1,000.00) Dallars per year.

14.  The tort reforms most uniformly advocated by the defense bar involve reforms to the mass
litigation system in West Virginia, redrictions on class action litigation, punitive damage
limitations, collaterad source, joint and severa ligbility reform, and venue reform. (The 2003
Legidaiure enacted venue reform concerning out-of-date plaintiffs).  Other areas of potentid

reform, such as caps on compensatory damages and Federal product liability law, have much less
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support among the defense bar.

L egislature:

15.  Although the Legidature does not include a dgnificant number of plantiffs lavyers and the
number of plantiffs lawyers who are Legidators has decreased recently, the plaintiffs bar is wel
represented in podtions of power and influence in and with the Legidature and certainly much
better represented than defense trid lawyers.

16. Of equd or greater concern is the fact that West Virginia plantiffs lawvyers have
hisoricdly been very active in the politicd process, contributing Sgnificant time and money in
supporting legidative candidates they bedieve will be favorable to them and ther dients or
potentid clients, and thereby becoming part of their condituency of interests.  Of equa concern is
the dgnificant influence tha "organized' labor has upon the West Virginia Legidaure, which
higtorically takes positions consstent with the plaintiff bar.

17.  There have been ingtances in the Legidature which gppear to be examples of sdf-sarving
legidation, i.e. gpecific legidation passed for and a behet of one or more plantiff lawyer
Legidators.

18. Nevertheless, there is a generd consensus that the West Virginia Legidature is not a
dggnificant problem. By its very naure, the Legidaiure makes changes dowly and ddiberady
with ample opportunity and provison for al voices to be heard. In addition, there are varying
views in the Legidature concerning relevant civil judtice issues, and at least recently there has been
aggnificant change in the makeup of the Legidature.

Courts

19. The defense bar and busness community generdly bedieve that the mogt dgnificant
problems with the civil judice sysem in West Virginia originate not with the Legidaure, bu with
the Judiciary.

20. Despite the importance of the Judiciary in shaping West Virginids civil justice sysem, and
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the broad implications that the sysem has on the lives of every West Virginian, the impact of the
Judiciary on the civil judtice sysem and the State's economy have until recent years gone largey
unnoticed and have been substantialy ignored by the mediaand public.

21.  The perception of judicid favoritism and partidity is based, in part, upon: (@) open, public
pregudicid comments from members of the Judiciary; (b) what often appear to be result-oriented
and/or party-based decisons, (c) what often appears to be a “double standard” resulting in
inconsgtent application of certain procedurd and evidentiary rules depending upon the party and
counsd involved; and (d) lawyer contributions to and lawyer involvement in judicia campaigns.

22.  There is a generd perception that certain members of the Judiciary turn a blind eye toward
conflicts of interest, and engage in improper ex parte contacts and communications both with
lavyers and other members of the Judiciary. There is adso a widespread belief that there is too
much "judicd infighting” and that this type of conduct erodes the confidence of the public in the
ovedl avil justice system.

23.  There is no provison in our sysem for an independent review of conflicts of interest
decisons and rulings on judicid recusd/disqudification motions.

24.  The defense bar believes that ex parte contact between judges and lawyers and judges and
potentia jurorsisasgnificant problem in West Virginia

25. Quedions of judicid integrity have arisen as a result of a number of specific Stuations.
Among one of the more driking examples was seen in a West Virginia Supreme Court opinion
which was dtered between the time it was handed down and the time it was published in the hard
bound reporter, gpparently at the direction of a member of the Court saff without any officid
action of record by the Supreme Court.

26.  Only sx datesin the country, including West Virginia, hold partisan judicid dections.

27. Partisan dection of judges and their corresponding regard for various “ congtituencies’

conveys the impression that their decison making, like that of Legidators, istoo much driven by
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party dlegiance or specid interedts, rather than the rule of law.

28. There is a generd view among defense lawyers, business leaders and other organizations,
that support and contributions to judicid eection campaigns by lawyers and others actudly affect
and influence the outcome of cases. Just as important is the generd view that lawyer contributions
tojudicid candidates taint the integrity of judicia systems generdly.

29. Cetanly a time, the increased politicization of the Judiciary may have dso inured to the
benefit of particular defendants, defense atorneys or their causes, but that is not wha the Civil
Justice Committee advocates or believes is in the best interest of the cvil jusice system and the
citizens of West Virginia.

30. There is a generd view that gppointed judges, even those with less trid experience, have
become more moderate and effective than those popularly eected when it comes to diligence,
fairness, impartiaity and respect for the process.

31 Federd judges, al of whom are gppointed for life, are generdly perceived as being more
qudified and capable, and more impartia, evenhanded and independent than State Court judges.
This perception appears to be based on the difference in the process for their sdection, and related
difference in politicization of the sysem, as well as a greater emphasis and concern in the Federd
judicid system about actua and perceived impartidity and independence.

32. There is lack of effective judicid oversght. Lawyers are reluctant to report questionable or
even clearly improper conduct out of concern regarding their subsequent trestment by the Judges
and ineffective discipline should a complaint be sustained. Judges are reluctant to report

questionable conduct or take action to discipline other judges resulting in minimd, if any,
discipline or sanctionsfor clear violations of the judicia code.

33. There is a generd perception that the West Virginia Supreme Court of Appeds does not
decide civil cases based on an objective, condgtent evauaion of West Virginia lawv and with an

andyss of legidative intent, but rather gppears often to be result or party-oriented, with an eye
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toward popular perception.
34.  Often cited examples of result-oriented or paty based decisons include the following:

Farmers Mutual v. Tucker, 576 S.E.2d 261 (W.Va 2002) (Starcher) (Dissent: Davis and Maynard)

(finding "household” ambiguous and holding family member living in separae dode on insured's

property member of insured's household; Richards v. Kees 572 S.E.2d 898, (W.Va. 2002) (Per

Curiam) (finding no accord and satidfaction despite dtatement on face of check because of

plantiff's "limited education and undergtanding"); Edwards vs. Bestway Trucking, 569 S.E.2d 443

(W.Va 2002) (Per Curiam) ("conduct of your business' determined ambiguous so as to provide
plantiff insurance coverage for accident while trangporting family to Church); Law v.

Monongahela Power Company, 558 S.E.2d 349 (W.Va. 2001) (Per Curiam) (ignoring plantiff's

falure to file goped within four month period); Doe v. Wa-Mart Stores, Inc., 558 S.E.2d 663

(W.Va 2001) (Davis) (limited so cadled "empty chair® defense, i.e the ability to argue fault of

absent party); Stewart v. Monongahela Power Company, 558 S.E.2d 349 (W.Va 2001) (Per

Curiam) (Dissent: Davis and Maynard) (extenson of time period required to gpped Summary

Judgment ruling); Foster v. Sakhai, 559 SE.2d 53 (W.Va 2001) (McGraw) (Dissent: Davis and

Maynard) (plaintiffs lawyer permitted to violate a Limine order with impunity); Rowe v. Sigers of

the Pdlottine Missonary Society, 560 S.E.2d 491 (W.Va 2001) (Starcher) (Dissent: Davis) (held

defendant's objection waived snce not properly communicated during closng argument despite

evidence dearly showing objection made and in compliance with Court Rules); Feliciano v. 7-

Eleven, Inc, 559 SEZ2d 713 (W.Va 2001) (Davis) (Dissent: Maynard) (effectively created
exception to a-will employment doctrine to permit employee to violate company policy by

ressting a'med robbery); Nestor v. Bruce Hardwood Foors, L.P., 558 S.E.2d 691 (W.Va 2001)

(Per Curiam) (Dissent: Maynard) (effectively crested employee immunity from discharge

subsequent to filing a Workers compensation cdam.); Bradshaw v. Soulsby, 558 S.E.2d 681

(W.Va 2001) (Starcher) (Dissent: Maynard) (applied discovery rule to permit wrongful desth case,
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overruling 50 years of precedent); Russdl v. Bush & Burchett, Inc.,, 559 S.E.2d 36 (W.Va 2001)

(Starcher) (Dissent: Maynard) (application of comity rather than lex loci delicti to permit deliberate

intent action for W.Va resdent worker injured in Kentucky); Allman v. Andrew MacQueen, 551

SE2d 369 (W.\Va 2001) (Per Curiam) (modifying mass litigation master plan implemented by
circuit judge which provided for series of smdl group dl-issues a trid indead of an en masse

common-issues trid); Sheetz, Inc. v. Bowles Rice McDavid Graff & Love, PLLC, 547 S.E.2d 256

(W.Va 2001) (Starcher) (permitting recovery of both punitive damages and damages for emotiond

digress without any evidence of physcd injury in wrongful termingtion case); Watson v. Inco, 545

SE2d 294 (W.Va 2001) (Davis) (lowering standards for expert witness qudification, effectively

dminishing the trid courts role as evidentiary gatekeeper); Roberts v. Consolidation Coa

Company, 539 SE.2d 478 (W.Va 2000) (Davis) (diminating employer's ability to assert defense
of employee's ddiberate contributory intent as cause of his occupationd injury); Mitchdl v.
Broadnax, 537 SE.2d 882 (W.Va 2000) (Davis) (Concurring: Starcher and McGraw) (limiting
legidative provisons permitting insurance exclusons to only those ingances where premiums are

adjusted accordingly); Crafton v. Burnsde, 528 SE2d 768 (W.Va 2000) (Starcher) (Dissent:

Scott) (dlowing plaintiff to withdraw consent to provison in case management order providing for

reverse bifurcation damages); Gerver v. Benavides, 530 SEE.2d 701 (W.Va 1999) (Per Curiam)

(Dissent: Maynard) (overruling trid court's award of a new trid based on fraud where new
evidence, induding pod-verdict survellance tgpe, concusvely contradicted plantiff's trid

tetimony); Bower vs. Wedinghouse Elecironic Corporation, 522 SE.2d 424 (W.Va 1999)

(McGraw) (Dissent: Maynard) (adopting medicd monitoring clams despite lack of any evidence

of actud injury); Lacy v. CSX Trangportation, Inc., 520 SEE.2d 418, (W.Va 1999) (McGraw)

(Dissent: Workman and Maynard) (invaidating process and result of Robert Kiss nomination);

Gather v. City Hospitd, Inc., 487 SE.2d 901 (W.Va 1997) (Starcher) (Dissent: Maynard)

(applying discovery rule to toll daute of limitations beyond the plain language of the Medica
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Professond Lidbility Act of 1986 to permit plantiff to bring action four years &fter injury);

Blankenship v. Richardson, 474 SE.2d 906(W.Va. 1996) (McHugh) (holding S.B. 250, which

required 50% PTD threshold, and making other Workers Compensation charges not effective until

90 days from passage, resulting in large influx of PTD filings); Abbot v. Owens, 444 SEE.2d 285

(W.Va 1994) (McHugh) (reversng nortprgudicia dismissl based on forum norconveniens to
permit out-of-dae plantiffs to mantan action in W.Va agang defendant with minima nexus to

sate); Dobson v. Eastern Associated Coal Corporation, 422 S.E.2d 494 (W.Va 1992) (McHugh)

(Dissent:  Brotherton) (finding work force reduction based upon competency to be “age
discriminatory” and holding that offer of reemployment conditioned only on passng standard
physical exam was not an unconditiona offer of reemployment).

35. There gopear to be numerous indances of "judicid legidation,” expangon of exiging legd
theories and/or creation of new legad theories, and judicid nullification of legidative intent or
reforms, raisng serious questions concerning separation of powers, the role of the Judiciary and
judicid impartidity.

36. Cited examples of unjudified extensons of the law andlor judicd nullification of

legidative intent or reforms indude the following decisons Findley v. State Fam Mutud

Automobile Insurance Company, 576 SE.2d 807 (W.Va 2002) (Davis) (Dissent: McGraw)

(refusng to apply detute retroactivdly, or contrary to legiddive intent); Repass v. Workers

Compensation Divison, 569 S.E.2d 162 (W.Va 2002) (McGraw) (Dissent: Davis and Maynard)

(disregarding Workers Compensation legidative directives and holding DRE modd of A.M.A. for

diagnoss edimae invdid and unrdiable); McKenzie v. Smith 569 S.E.2d 809 (W.Va 2002)

(Starcher) (Dissent:  Maynard and Davis) (holding employers cannot require workers to use a

preferred provider lisg for Workers Compensation rehabilitetive services); Osborne v. United

States, 567 SE2d 677 (W.Va 2002) (Davis) (Dissent: Maynard) (interpreting Medicd

Professond Liability Act to permit non-patients to recover damages attributable to alleged medica
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malpractice); Bradshaw v. Soulsby, 558 SE.2d 681 (W.Va 2001) (Starcher) (Dissent: Maynard)

(applying discovery rule to extend wrongful desth daute of limitations, overruling 50 years of

precedent); Doe v. Wa-Mart Stores, Inc., 558 SE.2d 663 (W.Va 2001) (Davis) (limiting so-called

"empty char' defense, i.e. the ability to argue fault of absent paty); Stewart v. Monongahda

Power Company, 558 SE.2d 349 (W.Va 2001) (Per Curiam) (Dissent: Davis and Maynard)

(extending time period for goped of Summary Judgment ruling); Kiser v. Harper, 561 S.E.2d 368

(W.Va 2001) (Per Curiam) (Dissent: Davis and Maynard) (effectively subjecting homeowner to
“grict liaoility” for work on home involving dangerous activity which injures a third person); Erie

Insurance Property and Casudty Company v. Stage Show Pizza JTS, Inc., 553 S.E.2d 257 (W.Va

2001) (Starcher) (Dissent: Albright and Maynard) (invdidating insurance coverage excluson for
deliberate intent cause of action as outsde the W.Va Workers Compensation Act); Roberts v.

Consolidation Coa Company, 539 SE.2d 478 (W.Va 2000) (Davis) (diminating employer's

defenses of comparative fault and ddiberate intent of employee in ddiberate intent action);

Mitchell v. Broadnax, 537 S.E.2d 882 (W.Va 2000) (Davis) (Concurring: Starcher and McGraw)

(limiting legidetive action permiting insurance excdusons to indances where premiums ae

appropriately adjusted); Baley v. Norfolk and Ralway Company, 527 S.E. 516 (W.Va 1999)

(McGraw) (Dissent: Davis and Maynard) (applying statute not raised at trid to creste new cause of

action and decide merits); Bower v. Wedinghouse, 522 S.E.2d 424 (W.Va 1999) (McGraw)

(Dissent: Maynard) (adopting medicd monitoring dam despite lack of any injury manifestation);

Gaither vs. City Hospita, 487 S.EE.2d 901 (W.Va 1997) (Starcher) (Dissent: Maynard) (applying

discovery rule to toll datute of limitations contray to legidaive intent); Dobson v. Eagtern

Associated Cod Corporation, 422 SE.2d 494 (W.Va 1992) (McHugh) (Dissent: Brotherton)

(finding work force reduction based on competency to be “age discriminatory” and offer of
reemployment based on requirement of passage of a physica exam is not unconditiond); Mayles v.

Shoney's, Inc,, 405 SE.2d 15 (W.Va 1991) (Workman) (Dissent: Nedly and Brotherton) (ignoring
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legidative intent to narrow ddiberae intent sandard and expanding it instead); Blankenship v.

Generd Motors Corporation, 406 SE.2d 781 (W.Va. 1991) (Neely) (adopting “crashworthiness’

doctrine where desgn defect merely contributes to plantiff's injuries and concluding that when
glit of authority exigts, trid courts should presume West Virginia Supreme Court would adopt rule

most favorable to plaintiff); Twigg v. Hercules Corporation, 185 W.Va. 155, 406 SEE.2d 52 (W.Va.

1990) (Workman) (Dissent: Brotherton) (holding employer's drug screening program  contravenes

public policy despite legidative slence on the issue); Mandalidis v. Elkins Indudtries, Inc., 246

SE2d 907 (W.Va 1978) (McGraw) (Dissent: Nedy) (reconsdering interpretation of "ddiberate
intent,” and adopting a definition to include willful, wanton and reckless misconduct definition to
circumvent employer immunity).

37.  The 1999 decison of West Virginia Supreme Court in Bower v. Westinghouse recognized

medica monitoring as a cause of action in West Virginia, dlowing recovery for the cost of future
medicad teding, even though the person is in perfect hedth, even when diagnodtic testing is not
generdly recommended, and even when no known trestment for the aleged potentid problem
exigs.

38.  The medicd monitoring standard adopted by the West Virginia Supreme Court of Appeds

in Bower v. Westinghouse is one of the most vague standards for medica monitoring dams in the

country. Recovery is avalable despite a lack of any evidence of any physica injury or adverse
hedlth condition, even when no trestment available.

39. Cetan Judtices on the current Supreme Court appear to believe, and have afirmativey
dated, that expanson of avalable clams and recoveries in West Virginia is somehow an
acceptable (dthough many beieve not ultimately successful) form of economic devel opment.

40.  The defense bar generaly beieves that the Supreme Court of Appeds does not fairly and
conagently apply and enforce the requirements of the Rules of Civil Procedure, the Rules of

Evidence, and the Rules of Appellate Procedure to the case.
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41. There gppears to be a double standard in the application of certan evidentiary and
procedura rules and principles. For example, on one hand, plaintiffs lawyers and judges tak about
the importance of letting a jury decide the case and letting the jury hear dl of the rdevant evidence,
while a the same time denying the jury rdevant "rembursement” evidence based on the collaerd
source rule, and preventing the jury from hearing evidence about the non-taxability of persond
inury awards, personal consumption of a decedent in a wrongful deeth case, and remarriage of a
decedent's spouse.

42.  The cvil defense bar percaives certain Supreme Court Justices as being so plaintiff-oriented
in civil disputes as to be openly hogtile and antagonigtic toward defendants, their atorneys and their
postions or interedt, thereby cdling into question the fairness with which the presented issues will
be adjudicated.

43.  The generd view among the defense bar is that out of the sxty-five (65) Circuit Court
judges in West Virginia, no more than 10 to 12 judges are regarded as exhibiting prgudice and bias
toward litigants, which undermines the integrity of the process.

44.  The generd view of the defense bar is that certain jurisdictions in West Virginia have more
plantiff-oriented judges and juries, paticulaly aess in southern West Virginia (Mingo and
McDowel Counties in paticular) and the northern panhandle (Marshall, Brooke, Hancock and
Ohio Counties).

45.  The generd view of the defense bar is that West Virginia Circuit Court judges often avoid
rulings or othewise alow cases that they would otherwise dismiss or in which they would grant
summary judgment to proceed to trid because of the threat of reversd on the standard established
by the West Virginia Supreme Court of Appedls.

46. Comments have been made by Circuit Court judges that they would grant summary
judgment in given cases, except for the obvious disfavor to summary judgment by members of the

West Virginia Supreme Court of Appedls. Members of the Supreme Court have on more than one
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occasion indicated that they do not bdieve in summay judgment, and that “Rule 56 has been
removed from their Rule Book”. They have expressed a lack of gppreciation for the purpose and
intent of summary judgment by asking counsd during ord argument "if your case is o good, why
don't you smply go to trid? Why bother with summary judgment?’

47.  Our judicid sysem as it currently operates has dlowed for recovery of damages well
beyond the intent of the "made whol€' rule. Juries award damages in persond injury cases of
amounts above that which the plantiff actudly lost because of the collatera source rule.
Evidentiary rules or the gpplication of evidentiary rules dso prohibit admisshility of evidence
concerning norttaxability of persond injury awards and persond consumption by a decedent in a
wrongful death case.

48.  An expectation has developed that mogt, if not dl, cases will settle. While many cases do
settle, hat expectation has reached a point where certain judges view settlement as a "requirement.”

Some judges proceed as if the plaintiff were automatically entitled to compensation and defendants
must pay regardiess of the case and facts. They make it abundantly clear that they resent parties,
paticularly defendants and their counsd, decting to exercise their right to a jury trid, sending a
clear message that a defendant will pay a heavy price for faling to settle, when it comes time for
rulings by the court during the course of the subsequent trid.

49.  There gppear to be certan aress in the State, including specific counties and circuits, where
lavyers from outsde West Virginia, or from other areas within West Virginia, are trested as
outsiders, and not given the same courtesy and consderation as locd lawyers, regardless of the
lavyers plantiff or defense orientation.

50.  Condderable recent writings on class actions reflect a serious concern tha West Virginid's
rules and processes for “mass torts’ and class actions, when permitted incautioudy, thresten the
due process rights of both plaintiffs and defendants because they require courts to atempt to hold a

large group of parties to the same result smultaneoudy, even when there are necessarily subgtantia
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differences among the individud dams

51. Wed Virginias judicid response to mass tort litigation is an area of particular concern to
the public, busness, community and defense lawyers. Among other things discovery is limited
and clams are consolidated to such a degree that it is difficult to present any meaningful defense.

Additiondly, the burdens of proof and evidentiary standards for plaintiffs have been diminished to
such a degree that they are virtudly non-existent. Furthermore, the judges on the mass tort pand
and the judges assigned to mass tort cases appear to be carefully sdected by the West Virginia
Supreme Court of Appeals to assure bias in favor of plaintiffs and prgudice againg the defendants
in those cases.

52.  There is a widespread concern that aggregating clams through class action or mass tort
devices creates exposure risks for defendants which have little relaion to culpability or actua facts

in the case and are s0 subdantid tha they necesstate settlement, even though plaintiffs have
relatively weak underlying substantive dams.

53. Based on prior decisons of the West Virginia Supreme Court of Appeds, cases can be
brought in any county in the State regardless that neither the plantiff nor the facts and
circumstances a issue in the case have any contact or connection with the county whatsoever, as
long as a defendant in the case has had at least some contact, with the county, even if that contact is
totaly unrelated to matters at issue in the case.

54,  As a reault of its rdaxation and less vigorous agpplication of rules regarding joinder,
consolidation, venue, choice of laws, and burden of proof, West Virginia courts are generdly
viewed as more favorable and advantageous to plaintiffs, and accordingly West Virginia has
become a magnet for mass tort litigation.

55. Wes Virginias Supreme Court created special mass litigation rules in 1999 when the Court
adopted Trid Court Rule 26.01, which permits the mass aggregaion of paticular types of

categories of cases with limited criteria, procedures, or standards. The Rule was adopted out of
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necessity because the Court’'s willingness to permit mass tort actions had made West Virginia a
magnet , thereby requiring even more draconian efforts to respond to the continuing flood of cases.

56. For over a decade, West Virginia Courts have permitted mass consolidation of asbestos
caes for dl purposes, incduding trid. In 1996, the West Virginia Supreme Court uphed
consolidation for al purposes of approximately 1,000 cases filed againgt seventeen (17) defendants.

The Court held that it had become necessary to “adopt diverse, innovative, and often non-
traditiona judicia management techniques to reduce the burden of asbestos litigetion.”

57. In a series of ad hoc decisons, Trid Court Rule 26.01 has been interpreted to approve the
aggregation of the dams of as many as 8,000 plantiffs aleging exposure to ashestos againgt over
250 defendants for resolution in a sngle mass trid. It has been interpreted to alow the aggregation
of these cases for dl purposes, and dso to dlow the denid to 250 defendants of the right to conduct
discovery related to the 8,000 plantiffs — the very discovery normaly needed to file sandard pre-
trid motions (such as those chdlenging venue and those seeking summary judgment) in order to
identify nont-meritorious clams.  Of the 8000 plantiffs involved “as many as five thousand”
plantiffs had “no connection” whatsoever with West Virginia. The rule has been interpreted to
alow the gpplication of West Virginialaw to dl daims.

58.  Although there are many in the defense bar who believe that an intermediate level appellate
court hearing civil appeds would improve our system, others believe that if they are eected and
forced to follow the standards and precedent of the West Virginia Supreme Court of Appeds, they
would offer little relief from current problems and would only add more layers of delay with an
expanded bureaucracy.

59.  Thereis a generd view that juries are not composed of any of defendant's peers. Juries are
often subgtantidly composed of unemployed, uneducated and unsophidicated citizens.  This

problem is in pat due to the unwillingness of certain educated and employed people to serve and
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ther inclination to avoid jury duty, as wdl as jury sdection processes weighted in favor of
excusing any prospect who may have an opinion or the ability and inclination to form one.

60. Because of the way juries are chosen in West Virginia, and the limitations placed on the
number of jurors hearing civil cases, juries are rarely perceived as representing a true cross section
of the population. In addition, because of the limited number of jurors and the manner in which
they are chosen, there is a perception that the naturd prgudices and sympathies that some jurors
bring to the process can be more easly manipulated, al of which serves to undermine confidence
in the impartidity of the system.

61. There is a generd concern among defense counsd over lack of uniformity in the voir dire
process. Some judges alow unfettered questioning by counsd and even alow what amounts to
predigoosng argument, and other judges prohibit any red, effective voir dire. Severd judges have
indicated that you are only dlowed to voir dire concerning information necessary to determine if
there is actual prgudice or bias in order to request a chdlenge for cause, and prohibit inquiry to
obtain information necessary to effectively exercise preemptory chalenges.

Lawyers:

62. One perceived problem with the civil justice system is that no one is objectivey evauating
Or screening Cases.

63.  The number of lawyers in West Virginia has doubled since 1980, increasing by a net of
gpproximately 100 lawyers per year. Not counting the many lawyers from outsde the state who
appear in our courts, there are now 4200 lawyers licensed in West Virginia. There is a concern thet
the number of lawyers may affect the decrease in the nature and scope of screening of cases by
lavyers since there are necessarily fewer cases to go around and cases with less merit, which
otherwise might have been declined, are pursued with hope for a compromise recovery.

64. There is a generd view that there is a new brand of consumer advocacy, one in which

lawyers dand fird, if not done, in the benefits line a the time of settlement. Many class actions
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ae now being sdtled on the bass of wha the lavyers get, not what the client/consumers in the
class may get. (See Nationa Association of Consumer Advocates, Senate Judiciary Sub-
Committee Hearing, May 4, 1999.)

65. There is a generd view that the contingent fee system often results in windfal fees being
obtained by some contingent fee lawyers, regardless of the work, skill, diligence, tdent or vaue of
sarvice provided, and thereby diminishing the net award to deserving victims.

66. Large sums of the money received by lawyers in contingency fees cases has been put back
into judicid campaigns to assure that the Judicary is supportive of the current system, high
verdicts, and the interest of Plaintiffsin civil litigation.

67. The contingency fee sysem is generdly defended as providing a necessary resource and
avenue to people who may not otherwise be able to afford legd services. However, some believe
that the contingent fee sysem has been exploited by lavyers who take excessively large
percentages of verdictdsettlements, in pat because many plantiffs are uninformed about ther
ability to negotiate fair and case- gppropriate contingent fee arrangements.

68. Lawvyer solicitation and unfettered persond injury advertisng hurt the image of lawyers and
the avil judice sysem but it exists everywhere throughout the country and is not a unique mgor
problem or contributing factor to the existing problems with West Virginids civil justice system.

69. Cetan lawyers, both plantiff and defense, a times ae unnecessaily confrontationd,
abrasve and obstructive, and fail to adhere to the Standards of Professona Conduct, which among
other things require lawyers to be civil and courteous, and not be abrasve or indulge in offensve

conduct, disparaging persona remarks or acrimony toward other counsd, parties or witnesses.
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[11.
Conclusions
| ntroduction
Based on its review and andysis of a subgtantia amount of documents and information, and
its observations and findings regarding the real and perceived problems with West Virginids aivil
justice system, as well astheir causes and contributing factors, the Civil Justice Committee has
made and reached the following conclusons. Thislist isnot in any particular order, and dthough
there is not complete unanimity among the various members of the Committee on dl of these
conclusions and their priority, the conclusions do represent the genera consensus of the Civil
Justice Committee.
General:
1 An effective, independent and impartiad judicdd sysem requires public trust and
confidence.
2. Laws egtablished in the State Condtitution, and legidatively enacted statutes, are intended to
protect everyone equdly: the rich, the poor, the mgority, the minority, the powerful and the
powerless, unaffected by prgudice or sympathy.
3. In the past twenty-five years, there has been a decided and radica shift in terms of the
proper role of the Judiciary and a perceived eroson of traditiona notions of checks and balances
between the co-equa branches of our dstate government, al to the detriment of the civil judtice
system.
4, There is a generd perception by the busness community, and much of the generad public,
the media and lawyers (a least defense atorneys) that West Virginids civil judice system is
unbalanced and unfair to defendantsin civil cases.
5. West Virginids civil justice sysem has been ranked as one of the worgt in the country by

the busness community on such dements as ovedl trestment of tort and contract litigetion,
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treetment of class actions, punitive damages, summay judgment, discovery, scientific and
technical evidence, judges competence and impartiaity, jury predictability and fairness.

6. In paticular, West Virginia is consdered a very unfavorable legd climate for employers
and product manufacturers and sellers.

7. The civil judice sysem has permitted socio-economic, historicad and culturd prejudices
common to West Virginians to permeate jury ddiberations and take precedence over the law and
facts peculiar to a given dispute. These same prgudices are, moreover, often reinforced and
magnified by influentia judges

8. The plaintiffs bar exerts far too much influence over the judicid and legidative processes
in West Virginiathrough large political contributions to judges and influentid Legidators.

9. The legd sysem and litigation environment in West Virginia have been a mgor barier to
corporate investment and economic development.

10. Wedg Virginids negative litigation and judicid reputation have been edtablished over time,
and its reputation will not be easily or quickly reversed.

L egislature:

11. There is a generd consensus that the West Virginia Legidature is not a sgnificant problem.

By its very naure, the Legidature makes changes more dowly and ddiberatdy with ample
opportunity and provison for al voices to be heard. In addition, there are varying views in the
Legidaure concerning relevant civil judtice issues, and a least recently there has been a sgnificant
change in the makeup of the Legidature.

12.  The recent increase in dtention on and concern over West Virginias civil judice system
and its problems, and the resulting discusson and debate by individuas and groups involved in the

system, are positive devel opments.
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Courts

13. The mogt dgnificant problems with the cvil judice sygem in West Virginia originate not
with the Legidature, but with the Judiciary.

14. Despite the importance of the Judiciary in shaping West Virginids civil justice sysem, and
the broad implications that the sysem has for the lives of every West Virginian, the impact of the
Judiciary on the civil jugice sysem and the State's economy has until recent years gone largdy
unnoticed and have been substantialy ignored by the mediaand public.

15.  Judges should uphold the rule of law, be impartiad and independent, and possess gppropriate
temperment and character (integrity, humility, evenhandedness and be unyidding to persond bias)
aswdl as superior quaifications and capabilities (inteligence, legd training and experience).

16. It is fundamentd to the integrity of the Court sysem that it be free from bias. The specid
role of the Judiciary in our sysem of government demands not only that justice be dispensed
impartidly, but aso that the perception of impartidity be maintained.

17. Litigants will only accept adverse rulings if they believe that they have had a full and far
opportunity to present their case or defense and have been heard, and that the Court's decison is
unbiased and based on the legd merits of the case, not persond favor, whim or other prgudicid
influences

18. There is a generd perception that the West Virginia Supreme Court of Appeds does not
decide civil cases based on an objective, consstent evauation of West Virginia lawv and legiddive
intent, but rather appears often to be result or party-oriented.

19. Some of the Judtices of the Supreme Court of Appeds regularly exhibit partidity or bias
toward litigants who appear before the Court.

20. Employers in paticular, both large and smdl, complain about the bias and unfairness of
Wes Virginids civil judice sysem. Employers have been dgnificantly and adversdy affected by
increesng, often duplicative, employment reaed litigation, both cvil and adminidrative, and the
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fact that, practicaly spesking, the no-fault Workers Compensation system is no longer the
exclusve remedy of an employee againg his employer as it was intended to be.
21.  The generd perception of the public, media and defense counsd tat the Judiciary is unfar
and unbaanced, results from anumber of factors, including but not limited to:

Apparent judicia conflicts of interest;

Inconsistent application of certain procedura and evidentiary

rIgtla(;)lsjlt-oriented and party-based decidons,

Permitting recovery without injury and/or without satisfying any

meaningful burden of proof;

Unprofessond judicia conduct, including ex parte contact and

communications between judges and lawyers, and ingppropriate conduct and

comments raising questions regarding impartidity.
22. There is a gened view tha West Virginids Judiciary is biased againgt out-of-state residents
and entities. Retired West Virginia Supreme Court Judge Richard Nedy wrote candidly in his
book, "The Product Liability Mess": "As long as | am dlowed to redidribute wedth from out-of-
date companies to injured, in-gate plantiffs | shal continue to do so. Not only is my deep
enhanced when | give someone elsg's money away, but so is my job security because the n-state
plantiffs, thar families and thar friends will redect me" (Page 4) He continued: "It should be
obvious tha the in-date locd plaintiff, his witnesses, and his friends, can dl vote for the judge,
while the out-of-state defendant can't even be relied upon to send a campaign donation.” (Page 62)
With a few notable exceptions, some of the current Judiciary in West Virginia gppear to have the
same bias and philosophy described by former Justice Nedly.
23.  The defense bar perceives that the West Virginia Supreme Court of Appeds is not in the
judicid maindream when compared to other jurisdictions in its interpretation and application of
law in civil cases
24. There ae numerous cited indances of "judicid legidation’, expandon of exiging legd

theories and/or proliferation of new legd theories, and/or judicid nullification of legidative intent
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or reforms.

25. Much of the Supreme Court's proliferation of new legd theories and/or judicid
nullification of legidaive intent or reforms evidences a preoccupaion with the expanson of so-
cdled individua and persond rights a the expense of established legd principles, raisng serious
questions concerning separation of powers and judicid impartidity.

26.  The Civil Jusice Committee does not believe that this is an issue of so-cdled conservative
views and opinions vs. so-cdled liberd views and opinions, which is a naturd and hedthy tenson
in any sysem. It is not judicid philosophy that is problematic. The problem indead is where
judicid officers, regardless of persond or politicad opinions and philosophy, exhibit bias or
prejudice, apply a double standard to procedura, evidentiary, or substantive issues as they arise,
make result-oriented or party-based decisions, or conduct themselves ingppropriately.

27. In many ingances the West Virginia Supreme Court has usurped the authority of the
Legidaure to condder public policy issues, and to enact carefully drafted legidation which not
only addresses public policy issues, but dso consders the short term and long term effects of the
legidation and attempts to integrate it into and with other existing laws.

28.  Wegs Virginids judicid branch has become an impediment to governmentd policy
implementation. Rather than a partner and coequa branch of government, the Judiciary has
adopted and applied the socid and public policy agenda of individua judges, or even specid
interests with which they are identified, with substantid negative effects on dlocation of resources
and true representative government.

29.  Judtices of the West Virginia Supreme Court of Appeds, and in certain cases Circuit Court
judges, inconsgtently apply evidentiay and procedurd rules and principles in order to assst or
"rdieve’ plaintiffs of their burden of proof.

30. There appears to be a double standard in the application of certan evidentiary and

procedura rules and principles. For example, on one hand, plaintiffs lawyers and judges tak about

36



the importance of letting a jury decide the case and letting the jury hear al of the rdevant evidence,
while a the same time denying the jury reevant "rembursement” evidence based on the collaerd
source rule, and preventing the jury from hearing evidence about the non-taxability of persond
injury awards, persona consumption of a decedent in a wrongful death case, or remariage of a
decedent's spouse.

3L There has been a lessening of the admisshbility standards for expert witness qudifications
and the rdiability and bases of their opinions, which has created a Stuation where amost anyone
has been found qudified to tedtify concerning dmost any issue, even when there is no meaningful
scientific or factua support or recognition for their opinions.

32.  There has been a general regection of the concept of summary judgment, and an increased
burden on movant, shifting shaply away from the moderate postion established by the West
Virginia Supreme Court of Appeals when Jugtice Cleckley was on the Court.

33. There is a generd view that burden of proof standards have been eroded to the point that the
burden of proof has been shifted from the plaintiff to the defendant, creating a "presumption of
lighility" which must be rebutted by the defendant.

34. Weds Virginias judicd sysem, as it currently operates, has dlowed for recovery of
damages wdll beyond the intent of the "made whol€' rule.

35.  Cetan Judices on the current West Virginia Supreme Court appear to have firmly
edtablished persond agendas, which they are ether unable or unwilling to separate from their role
and conduct in the Judiciary.

36. There is a generd impression that the egos or attitudes of certain individuad members of the
West Virginia Supreme Court have resulted in a concluson by them that rules of procedure,
judicia conduct, and appropriate separation of powers smply do not apply to them.

37. A smdl number of judges who do not rdigbly and consgtently enforce civil procedure and

evidentiary rules, or who make novel and/or dubious interpretations, make it difficult for State
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policy makers (Legidators) to respond and correct such abuses without upsetting the proper
baance in the system.

38. If the Judiciary were baanced, and provided a level playing field, without double standards,
there would be little need for so-cdled tort reform. In fact, many people bdieve tha what is
needed is " Court reform”, not tort reform.

39.  The defense bar believes that ex parte contact between judges and lawyers and judges and
potentia jurors are asgnificant problem in West Virginia

40. There is lack of effective judicid oversght. Lawyers are reluctant to report questionable or
even clearly improper conduct out of concern regarding their subsequent trestment by the Judges
and ineffective discipline should a complaint be sustaned. Judges are reluctant to report
questionable conduct or take action to discipline other judges resulting in minimd, if any,
discipline or sanctionsfor clear violations of the judicia code.

41.  Although there is a bdief that Supreme Court Justices frequently do rot decide cases based
on an objective evadudion of West Virginia law, and are often result-oriented in their decisons,
there are a rdatively smdl number of Circuit Court judges with whom this is a problem, and tha
may be in part attributable to the practicd need to anticipate how their decisons will be treated on
gppeal and their understandable reluctance to take positions contrary to a tone set by the Supreme
Court.

42. There is a generd feding that, other than a few specific Circuit Court judges, most Circuit
Court judges attempt to be far and baanced, and the problems in the West Virginia Judiciary
cannot be solved at the Circuit Court level.

43.  Cetan jurigdictions in Wes Virginia have more plantiff-oriented judges and juries,
particularly areas in southern West Virginia (Mingo and McDowell Counties in particular) and the
northern panhandle (Marshall, Brooke, Hancock and Ohio Counties).

44. A paticular area of concern to the public, business, community and defense lawyers is the
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Judiciary's response to mass tort litigation. The mass tort litigation pand does not take adequate
steps to protect the defendants' due process and other rightsin mass tort cases.

45, Mass tort actions, where dams of large numbers of plaintiffs are joined and consolidated
indiscriminately for smultaneous trid under lenient aggregation sandards are proliferating in West
Virginia, and in many indances depriving defendants (and sometimes plaintiffs) of basic due
process and fairness.

46. Mass tort actions are an effort to litigate highly individudized dams in an aggregate, dass
action type agpproach, abet they often would not satisfy the prerequisites for class action treatment.

The problems with this approach ae further magnified when the clams invove multiple
defendants.

47. Mass tort actions have flooded West Virginia Courts, precisdy because the Courts have
been so amenable to such actions. The Civil Jusice Committee concludes that, as indicated by
Francis McGovern in The Defensive Use of Federal Class Actions in Mass Torts 39 Ariz. L. Rev.
595, 606 (1997), “judges who move large numbers of highly dadtic torts through ther litigation
process at bw transaction codts create the opportunity for new filings. They increase demand for
new cases by their resolution rates and low transaction costs.  If you build a superhighway, there
will be atraffic ‘jam’.”

48.  An expectaion has developed that mogt, if not al, cases will seitle. While many cases do
sdtle, that expectation has reached a point that certain judges view and act as if sdtlement is a
"requirement”.

49. In many areas of the State, our courts are overcrowded and have insufficient time and
resources to adequately manage and handle the cases filed and pending in that Circuit.  This
gtuation has resulted from the liberd to non-exigent rules on juridiction and venue for out-of-
dae plantiffs, virtualy unrestricted access to any Circuit Courts within the State, and the filing

and continuation of some cases of questionable merit, dl resulting in overcrowding and delays.
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50.  Although not an absolute, appointed judges, even those with less trid experience, tend to
become more effective and moderate judges than those eected, when it comes to diligence,
fairness, impartiaity and respect for the process.

51. The preferred sysem of State Court judicid sdection is a commisson-based appointive
process, so-cdled “merit sdlection”, system.

52.  To the extent laws are not impartidly interpreted and enforced, regardless of the parties
affected, and regardless of the popularity of the issues involved, West Virginia's judicid sysem is
arisk.

53.  The perceved unfairness, bias and plaintiff oriented judges has resulted in serious distrust
and lack of confidence in the impatidity of West Virginids Judiciary, and has prompted a
ggnificant backlash which has the potentid for a dramatic escdation and further poaliticization and
increese in the cog and patisan naiure of West Virginids judicid eection campagns, further
eroding the public’strust and confidence in West Virginid s civil justice system.

Juries:

54,  Wes Virginia juries are composed of individuas who are subdantidly affected by socid,
economic and culturd factors, resulting in prgudice agang out-of-State interests, and any
defendants perceived or characterized as prosperous or socioeconomicaly privileged.

55. A gened dtitude has developed that West Virginians have been dighted and exploited
over the years 0 they are judified in "dicking it" to insurance companies, corporaions, or any
"out-of-state” entity.

56. A hidoricd culture has devedoped in West Virginia of "haves vs have-nots', often
described as an "entitlement” mentaity, Robin Hood mentality and/or lottery mentdlity.

Lawyers:

57.  Although many beieve tha the contingent fee system, as it currently operates, is

problematic, most recognize that it is a matter of contractua freedom and that it would be a mistake
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to atempt to regulate fee arrangements. A preferable gpproach is to assure that the public is
adequatdy educated so that individuds are able to make informed decisons concerning their
attorney fee options.

58. Lavyer solicitation and unfettered persond injury advertisng hurt the image of lawyers and
the civil judice sysem, but it exists everywhere throughout the country and is not a unique mgor
problem or contributing factor to the didinctly unfavorable impressons of West Virginids civil
judtice system.

59.  One perceived problem with the civil justice sysem is that no one is objectively evauating
or screening cases.  Although lawyers who take and prosecute civil cases and judges who hear the
cases have a responshility to screen and evaluate cases and only prosecute or permit the
prosecution of cases which are supported by the law and the evidence, many plaintiffs lawyers do
not evauate and conduct any meaningful screening of the cases they filee Some lawyers do not
view that as ther role; others are eager for legal work and will take amost any case. The way the
cavil judice sysem has evolved, even a case of questionable merit may get to a jury since judges
ae reuctant to grant summary judgment, particularly with the makeup and philosophy of the
current West Virginia Supreme Court of Appeds. Consequently, many defendants, particularly
busnesses, pay subgantid amounts to settle dams to avoid the dgnificant costs of ongoing
litigation and the ever present risk of a Sgnificant adverse verdict.

60. Although certan lawvyes, both plantiff and defense, ae a times unnecessarily
confrontational, abrasve and obdgructive, such conduct, dthough cdearly adversdy affecting the
efficiency and effective opeaion of West Virginids cvil judice sysem, involves limited and

isolated attorneys and is not a significant problem in the civil justice system.
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V.

Other States' Civil Justice Reform Efforts

Wdl over hdf of our 50 dates, including West Virginia, have been or ae currently
involved in comprehensve or specific civil judice reform efforts.  Bdow is a brief summary of
some current civil judtice reform legidation enacted or proposed during the 2002-2003 legidative
sessons in vaious daes other than West Virginia  Unless dgned into law as indicated, the
legidation was proposed and may be a varying stages of the legidative process. Some of the
proposed legidation is, for dl intents and purposes "dead”, while other efforts are proceeding and
have some redigtic chance of passage. This brief summary is not intended to be complete and does
not include certain legidation proposed by plantiff's trid bar in various daes that would make
filings and prosecution of plantiff's civil actions and the recovery of damages easer. Mog of this
legidation has little chance of passage under the current nationwide concerns re: the dtate of our
avil judice sysem.  The lig and brief summary beow is Smply provided in order to highlight the
nature of some of the civil judice reforms enacted or being conddered in various other states, and it
may provide some useful ideas for West Virginia Legidators and citizenry.

Alabama

S.B. 266 - Limits damages againg hospitals to $250,000. Also provides a statute of limitations of 2
years from the date of injury, damage, or deeth; or sx (6) months after the date of discovery or
after the date of discovery of facts which would reasonably lead to such discovery, whichever is
ealier

H.B. 399 - Claifies and changes Alabamas product ligbility law. Provides wholesaer/retailer
ligbility protection and mekes a subgantidl modification to Alabamas wrongful desth dSatute.
Limits punitive damages to the greater of three times compensatory damages or $1.5 million

S.B. 268 - Governs cvil actions agang nursng homes. Cresates a "Patient’s Recovery Fund" for
payment of clams agang nursng homes. Also provides for adminidrative and Court procedures
to resolve disputes between nursing homes and their patients

S.B. 269 - Provides for medicd pre-trid screening pand to review clams againg State medica
providers. Prior to filing a cdam in Court, the dam mug be submitted to a pre-trid medica

review pand. No action may be commenced againgt a state hedthcare provider before the findings
of the pand have been issued. The use of the pand may be waived if both parties provide written
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consent.  Juries are to be natified during ingructions of the findings of the medicd review pand;
those findings are not dispositive but may be considered by the jury in reaching its verdict

Arizona

H.B. 2520 - Jury Service Reform Legidation creates a "lengthy trid” fund and establishes dricter
criteriafor prospective jurors to be excused from service

H.B. 2188 - Atiorney Sunshine Legidatiion specifies guiddines to hire private atorneys who
provide representation or services on behdf of the state

H.B. 2313 - Barsjoint and severd ligbility

H.B. 2620 — Condruction Liability Reform (2002) — requires purchaser to wait to file suit for
congtruction defect until Seller has had an opportunity to cure

S.B. 1099 - Condtitutionad amendment to cap generd damages
Arkansas
H.B. 1038 - Signed into law on 3/26/03

Joint and severd liability reform - diminates joint ligbility, but aso provides some limited
severd liability (10%-20% increese in defendant’s ligbility) if Court determines a portion of
verdict not collectable from another defendant

Punitive damages - sets specific standards, requires clear and convincing evidence and limits
punitive dameges to greater of $250,000 or 3 times compensatory damages not to exceed $1
million, and provides for bifurcated proceedings

Venue - provides for venue in county where subgtantia part of events or omissons giving rise
to clam occurred, or in county where defendant or plantiff resde or mantan ther principa
place of business

Appeal bonds - limits maximum required apped bond to $25 million

Medicd mdpractice liability reform - provides specific evidentiary requirements for expert
witness testimony, damages, and peer review evidence, and certain procedura requirements,
including production of medicd records and pendties for filing fdse or unreasonable
proceedings

California
A.B. 2723 — Barring Admission of Defendants Expresson of Sympeathy (2002)
Colorado

H.B. 03-1027 - Signed into law on 4/7/03. Law permits the interlocutory apped of class
certification in class action lawsuits

S.B. 03-086 - Signed into law on 4/9/03 - Attorney Retention Sunshine Legidation that requires
government offidas sgning contracts with atorneys on a contingent fee bads to competitively bid
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such contracts, and obtain legidative review of the terms of the contract

H.B. 03-1007 - In non-medicad mapractice actions, the tota amount of norteconomic damages
shdl not exceed $250,000 unless Court determines amount judtified by cler and convincing
evidence, and in no such case shal such damages exceed $500,000. Non-economic damaeges in
medicad mapractice actions shal not exceed limit set forth in Section 13-64-302 and non-economic
damage cap applies to damages for physicd impairment for disfigurement, responding to and
reversing Colorado Supreme Court decision

H.B. 03-1012 — Medicd Lidbility Reform — vicarious ligbility responding to and reversng a
Colorado Supreme Court decison

H.B. 03-1121 - Early offer proposd that attorneys fees and cods for plaintiffs who decline
an offer of settlement, proceed to litigation, and recaeive a smdler judgment than would have been
received if a settlement offer had been accepted

H.B. 03-1232 — Medicd Liahility Reform - inadmisshility of expressons of sympathy

H.B. 03-1366 — Limits amount of bond required to apped to $25 million

S.B. 03-231 - Signed into law on 4/9/03 - Prohibits a product liability action from being brought
agang a sdler or manufecturer of a product under certain circumstances.  An innocent sdler
provison is incuded, which prohibits product ligbility actions agang parties who ae not the
manufacturer of the product. Also provides that a product liability action may not be brought if the
product was improperly used or if the product provided warning or ingruction that, if heeded,
would have prevented the injury, deeth, or property damage, and modifies joint and severd ligbility

S.B. 03-253 — Parentd Waivers — reverang Colorado Supreme Court decison invdidatiing parentd
ligbility waivers sgned on behdf of minors

Connecticut

Bill No. 6574 - Limits non-economic damages againg hedthcare providers in wrongful death or
persond injury to $250,000

Florida
S.B. 1832 — Dangerous Instrumentdities Reform — related to powered shopping carts

S.B. 1946 — Premisss Liability Reforms — reversng Florida Supreme Court decison that shifted
burden to defendants in premises liability actions

S.B. 2826 — Apped Bond Reform
H.B. 1713 - Medica Mdpractice Reform - caps non-economic damages at $250,000

H.B. 489 - Provides for no fault auto insurance and modifiesjoint and severd liability



Georgia
S.B. 133 - The Senate passed committee subgtitute for Medica Mapractice Liability Reform

SB. 133 - Provides joint and severd liability only under certan specific circumstances and
provides exceptions to vicarious liability.  Subdtitute bill does not incorporate many of the
meaningful provisons in the introduced verson, incduding a $250,000 limit on non-economic
damages, complete eimination of joint and severd ligbility, and collatera source benefit disclosure

S.B. 217 - Limits certification of class action
|daho
H.B. 92 - Signed into law on 4/2/03 - Comprehensive Civil Justice Reform

Limits non-economic damages in persona injury cases to $250,000

No judgment for punitive damages shdl exceed the grester of $250,000 or three times
compensatory damages

Raises the standard to "clear and convincing evidence' of punitive damages

Limits gpped bonds on punitive damages to only first $1 million of any judgment

H.B. 627 — Smdl Lawsuit Resolution — requires nonbinding arbitration or mediation a request of
either party for claims of less than $25,000

[llinois

S.B. 102 - Apped Bonds Reform - Legidation that would limit gpped bonds in tobacco cases to
$25 million regardless of the Sze of the judgment

SB. 102 - Jury Service Reform - provides for lengthy trid fund and increased compensation for
jury service, jury service employee protections, and clarifies and limits reasons for being excused
from sarvice

S.B. 1158 - Class Action Reform - limits venue of class actions to defendant’s principa place of
busness, where mgjority of class members reside, or where cause of action arose.  Also, defines
and refines requirements for class actions, class cetification, and class determinations, and
provides for mandatory Court review and gpprova of class action attorney’ s fees

lowa
S.F.344 - Onmibus Regulatory Reform Legidation - includes extensve civil justice reform

Punitive Damages Reform - requires punitive damages be requested in the Complaint.
Faintiffs must present sufficient prima facie evidence to the Court at least 30 days prior to trid
to sustain an award of punitive damages. In addition, actud mdice must be demondrated by
clear and convincing evidence

NorEconomic Damages - norteconomic damages are not to exceed the greater of $250,000 or
the amount awarded in economic damages
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Joint and Severd Liability - diminatesjoint ligbility

Product Liability - manufacturers are not ligble if the product dleged to cause the plaintiff's
ham complied with dl rdevant feded and dae regulations  In addition, plantiff's in
defective design cases are required to prove that a feesble adternative desgn was avallable to
the manufacturer at the time the product |eft the manufacturer's control

Also includes reforms for gpped bonds and adopts an "innocert” sdler provison.  Other
provisons of legidaion cover workers compensation, unemployment insurance, financid
services and consumer protection, occupationa safety, and environmenta protection

H.F. 587 - Product Liability Reform - provides an assembler, designer, supplier of specifications,
digtributor, manufacturer, or sdler is not liable for falure to warn regarding risk when the product
risks and risk avoidance measures are generally known by foreseegble product users.  Furthermore,
parties specified above are not ligble in a product ligbility action arisng from an dleged defect in
packaging, warning, or labeling if the product would be deemed reasonably safe if the warning or
indructions are followed correctly. In addition, inactions aising from a defective design which
dlegedly enhanced injuries, or any action dleging the crashworthiness of a product, evidence of
the injured person's conduct is admissible in court and the injured person's comparative fault should
be assessed if such fault was a substantid factor in causng the underlying event producing the

injury

Kansas

S.B. 48 and others - lower goped bond requirements and modifies joint and severd liability
Louisana

H.B. 427 - Collalerd Source Reform Legidation - legidation that prohibits double recovery of
damages, for example, provides defendant a credit for Workers Compensation benefits paid

H.B. 1819 — Apped Bond Reform— limits required appea bond to $50 million

H.B. 2008 — Jury Service Reform — limits reasons for exemption from jury service, protects jurors
from adverse employment action due to jury service, and establishes a specid lengthy trid fund

Minnesota

H.F. 75 - provides defendants only severdly responsible for ther share of fault if fault less than
50%

S.F. 872 — providesjoint and severd liability does not apply to defendants less than 50% at fault
Mississippi
H.B. 2 — Medicd Liability Reform

Requires certificate of consultation prior to filing suit

Provides immunity to prescribing physicians for damages dlegedly caused by medications
absent their active negligence
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Provides good samaritan immunity to physcians who render medicd services under specid
circumstances

Joint and Severd Liability Reform — adopts rule of proportionate liability for non-economic
damages, and economic damagesiif less than 30% of fault

Nonteconomic Damage Reform — cgpping such damages at $500,000 until July 2011

Limits venue to county where medica treatment rendered

H.B. 1084 - Signed into law on 3/18/03 - provides civil immunity for parties that cdleen up EPA
Superfund Sites

H.B. 1312 — Provides civil immunity for sponsors and advertisers of community events
Missouri

S.B. 280, S.B. 242, S.B. 213 and/or H.B. 273 - Comprehensive Civil Jugtice Reform
(SB 280 — Generd Tort Reform bill vetoed by Governor on July 9, 2003)

Joint and seved liddility reform diminates joint ligbility except when principa/agent
relationship exists

Costs - defines "codts' recoverable by prevaling paty to include expert witness and court
reporter fees, travel expenses, record retrieva, photocopying, long distance teephone toll
charges, deposition cogts, and exhibit preparation

Class actions - class certification decison isafind, appedable Order

Appeal bond - limits maximum gpped bond required

Compensatory damages - provides failure to wear seat belt can reduce damage award by up to
10%

Damages - adopts clear and convincing standard, and prohibits discovery of defendant's assets
before court determination of viabledam

Venue - venue in dl tort actions againgt corporations in county where cause of action occurred
or where corporation resides

Professond liability dams - requires dfidavit from smilarly licensed professond  supporting
clam for dl non-medicd professond negligence daims

Attorney fees - limits attorney contingency fees in dl tort actions to 33% of firgt $500,000, 28%
of next $500,000, and 15% of al damages in excess of $1 million. Also limits atorney fees in
class actions to 10% of vaue of judgment or settlement actudly collected by members of class
Medicd mdpractice - limits civil damages to $150,000 for care necessitated by traumatic injury
and rendered in designated trauma centers

Long Term Cae fadlities - adds them to definitions of "hedth care provide™ subject to
requirements and protection afforded "hedth care providers' in civil actions

Evidence - prohibits satements, writings, or benevolent gestures expressng sympathy by
defendant from being admissible evidence regerding lidbility

Sdt bdt violations - failure to wear seat belt admissible evidence of comparative fault and aso
admissible re: fallure to mitigate damages

Interest on judgment - reduces and ties pre and post judgment interest in tort actions to Treasury
bill rates
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Montana
S.B. 363 - limits punitive damage awards and modifies joint and severd liability
Nevada

A.B. 1 — Megica Liability Reform (2002)

Limits damages against emergency room physicians to $50,000
Bars goplication of joint and severd liability regarding non-economic damages
Limits non-economic damages to $350,000, except upon showing of “gross mapractice”’

A.B. 9 /H.B. 187- drengthens non-economic damage limit in Nevada to $250,000 hard cap. Also
contains an offset for collatera sources of compensation received by the plaintiff, and dlows for
the periodic payment of judgments. Also contains a diding scde limit on atorneys fees, and a
product ligbility section baring litigation 10 years after a product's date of manufacture, and 6
years after a product's sale date

New Jer sey

S.2174 - Medicd Mapractice Reform - provides caps on non-economic damages and additiona
modest reforms

New Mexico

S.B. 6 -Modifies New Mexico's punitive damages law to. (1) require "clear and convincing
evidence' of actud mdice before an award of punitive damages may be made; (2) bar awards of
punitive damages when there is no award of compensatory damages, (3) dlow a clam for punitive
damages in an amended complaint, and upon the submisson of supporting afidavits or after a
hearing; (4) require bifurcation of proceedings to impose punitive dameges, (5) limit the scope of
punitive damages in bresch of contract actions, (6) and limits punitive damages awards to the
greater of $250,000 or three times the amount of a compensatory award

S.725 - Jury Savice Reform Legidaion - declares obligations of al citizenry to serve on juries,
creates lengthy tria fund, increases compensation and eliminates service excuses

New York
S.B. 2944 - Comprehengve Civil Jugtice Reform Legidation - "Civil Judice Reform Act”

Expands New Y ork's certificate of merit requirement to dl licensed professonds

Imposes a 10-year satute of repose for architects and engineers, and in product liability actions
Sets New Y ork's postjudgment interest rate at 4% per year

Limits non-economic damages to $250,000

Barsrecovery in instances where a plaintiff is more than 50% &t fault for a cause of action
Abolishesjoint and severd ligbility

Provides job reference immunity;
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Bas recovery in indances where the plantiff is engaged in crimind activity, is under the
influence of drugs, or isintoxicated

Abalishes liability in product ligbility actions againgt blameless wholesalers and retailers

Imposes a diding scae limit on attorneys feesin product ligbility actions

North Carolina
S.B. 9 - Medicd Mapractice Reform

Limits non-economic damages to $250,000
Provides for periodic payments of judgment of $50,000
Providesadiding scaefor atorneys fees

Ohio

S.B. 80 - Signed into law on 4/28/03 - provides for changes related to award of certain damages,
replaces joint and severd liability with “proportionate liability" where default only jointly ligble if
a leest 50% at fault, admisshility of collatera benefits evidence, and contributory fault in tort
actions, edablishes a datute of repose for certain product liability clams and clams based on
unsafe conditions of read property improvements, makes other changes related to product liability
clams, provides that product ligbility datutes are intended to a&brogate common law product
ligbility causes of action; enacts a conflicts of law provison for datutes of limitation in civil
actions, and modifies provisons on frivolous conduct in filing avil actions

H.B. 412 — Nurang Home Liability Reform (2002)
Oklahoma

H.B. 1148, H.B. 1282 - Bills pending - establish no fault auto insurance - set standards for experts,
limits joint liability for defendants with fault less than 10%, reduces prejudgment interest and limits
venue to county in which incident occurred

S.B. 629 — Medical Liahility Reform (2009)

Limits non-economic damages to $350,000 in cases involving pregnancy and dedivery and
emergency care

Certificate of merit requirement

Collatera source rule— evidence of collateral source payments admissible

Prgjudgment interest reform — rate tied to average Treasury bill rates

Pennsylvania

H.B. 1278 - Amends the Medicd Care Avallability and Reduction of Error Act, further providing
for medical professond liability insurance for the medica care availability and reduction of error
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H.B. 1802 — Medical Liability Reform (2002)

Periodic Payment of Future Medica Damages - provides for periodic payments of future
medical cogts exceeding $100,000

Collaterd Source Rule — prohibits patient from suing for medica expenses paid for by a hedth
insurer

Saute of Limitaions - establishes a sevenyear daute of limitations on medica liability
actions

SB. 725 - Amends Judiciary and Judicid Procedure of Pennsylvania Consolidated Statutes and
provides specific requirements that must be satisfied in order to establish liability againgt a product
dle, dfectivdy diminating vicarious liability and limiting a product sdler's liability to Studions
where it was negligent, breached an express warranty, or was actudly involved in the product's
manufacture

S.B. 1089 — Joint and Severd Liability (2002) — Bar gpplication of joint and severd liability except
when defendant is liable for intentiond fraud or tort, more than 60% a fault, lidble for
environmenta hazards, or liable as result of drunk driving

Rhodeldand
S.B. 239 - Legidation pending providing substantia changesto joint and severd ligbility
South Carolina

S. 446, H.B. 3744, H.B. 3139, and H.B. 3055

Limits non-economic damages to the grester of $250,000 or economic damages

Limits punitive damages to the greater of $250,000 or three times compensatory damages
Provides an "opportunity to cure' in congtruction defect litigation

Provides for introduction of collaterd source paymentsinto evidence

Provides sanctions for filing frivolous lawsuits

Reforms South Caralina venue law to limit forum shopping

Abolishesjoint and severd lighility

Lowers the post-judgment interest rate to 5 % per year.

South Dakota

H.B. 1164 — Loss of Chance Rule (2002) — responding to act reversng South Dakota Supreme
Court decision adopting unrestricted loss change rule

Tennessee

S.B. 1687 — Apped Bond Reform — limits required apped bond to $75 million
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Texas
Comprehensive Civil Justice Reform, H.B. 4

Class action reform - esablishes standard for attorneys fees and appedabililty of certain
interlocutory orders

Ealy offer of settlement - provides recovery of litigation costs, including attorneys fees and
expert witness fees incurred after rgection of offer of settlement if rgecting party's ultimate
recovery islessfavorable

Multi-didrict litigation reforms - revises procedure and standards concerning venue and forum
non-convenience reform authority and dandards, and requires each plaintiff to independently
establish proper venue

Joint and sved liddlity reform - diminaies joint ligbility except when defendant's
responsibility greater than 50%

Product lidbility reform - adopts statute of respose, limits ligbility of nonmanufacturer sdlers,
adopts specid rules for pharmaceutical clams and provides that compliance with governmentd
standards creates rebuttable presumption of non-liability

Apped bonds reform - limits required security to 50% of judgment debtors net worth or $25
million, whichever isless

Medicd madpractice liability reform - adopts numerous definitions to darify scope and
goplication of act, provides protection for nursng homes same as other hedth care providers,
edablishes presuit notice, medica record discovery requirements, specific informed consent
cdam requirements, sandards of proof and ligbility limitations in emergency care sStudions,
revised datute of limitations provigon, ligbility limits on noneconomic damages of $250,000
for each hedth care provider, $500,000 for each hedth care inditution, tota clam for non
economic damages of $750,000, and wrongful death claim non-economic damages of $500,000
Interest - postjudgment interest, rate revised to Federd primerate

H.J.R. 3 - Conditutiond amendment assures caps in HB 4 are conditutiond by reinforcing that
legidature, not the Judiciary, has authority to enact and/or modify caps on damages.

SB. 496 and H.B. 1240 - Asbedos Litigation Reform - redricts asbestos clams and limits
successor liability, and egtablishes an inactive docket and specifies criteria by which an individud
may file a clam to be removed to the active docket

Utah

S.B. 138 — Medicd Liability Reform - arbitration dlows physicians to withhold services (except in
emergencies) if patient does not consent to arbitration

Jury Service Reform - Signed into law on March 17, 2003 - dricter criteria for excuses from jury
duty; increase pendties for failure to gppear; and provides protection of employment and benefits

Washington
S.B. 5728 - Comprehengve Civil Jugice Reform Legidation that: (1) reforms joint and severd

ligbility by tying money awards to actud fault; (2) protects employers who disclose information,
such as job performance, from lawsuits, (3) sets tort judgment interest rates to equa two percentage
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points above the 26 week Treasury Bill rate; (4) provides for medica mapractice reform including
a cap on non-economic damages of $250,000; a diding scale on atorney contingency fees, advance
notice of a dam; daute of limitations of 3 years from the time of the injury or 1 year from when
the inury was discovered;, collaterd source payments can be introduced into evidence by
defendants, dimination of hedth care joint and severd liability; changing the burden of proof from
preponderance to clear, cogent, and convincing; biding arbitration of disputes, and alows periodic
payments of damages over $50,000; (5) provides for sx new affirmaive defenses in congtruction
ligbility cases in regard to actions arisng from the condruction, dteration, repar, desgn, planning,
survey, or adminigration of any improvement to red property; (6) dlows defendant to introduce
into evidence whether the plaintiff was wearing a seetbdt; and (7) provides for greater limits on
governmentd ligbility.

S.B. 6429 — Provides inadmissibility of defendant’ s gpology
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V.

Long Term Potential Remedies/Solutions
&
Short Term Potential Remedies/Solutions

Based on careful review and condderation of dl of the rea and perceived problems with
West Virginids civil judice sysem, the causes and contributing factors thereto, and the
fundamentad and ggnificant impact of the dvil judice sysem on life in Wes Virginia, the Civil
Jugice Committee has identified various potentid remedies and/or solutions to the problems
identified and their contributing factors and causes. The remedies and solutions have been loosaly
categorized as bng term or short term based solely on a generd impression of the time, effort and
other obstacles that would need to be overcome in order to implement the particular remedy or
solution and potentid role of DTCWV.

It is dso important to note that many of the remedies and solutions identified and liged
below are not, for one reason or another, supported or at least uniformly supported by members of
the Civil Justice Committee. For example, the Civil Justice Committee does not uniformly support
caps on damages, other than caps on punitive damages, snce the members of the Committee
redlize that there are and will be Stuations and cases where cgps would not be fair or reasonable.
The Committee generdly believes that such caps on certan type of compensatory damages are
being consdered because of the fallure of our Judiciary to adequately monitor and control various
factors, including but not limited to far agpplication of summary judgment standards, admisshility
of certain evidence, including expert witness testimony, and jury ingructions which have resulted
in damage awards viewed by many as excessve. Degpite the fact that not dl of the potentid
remedies and solutions discussed were or are supported by members of the Civil Judtice
Committee, the Committee felt it was important to identify al potentid remedies and solutions

which were consgdered and discussed to dlow for further discusson and condgderation and debate
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by others. A review of these potentid remedies and solutions may prompt frther discussons and

ideas by DTCWV and other groups and individuals.

A.

>

Long Term Potential RemediesSolutions

Condtitutiona amendment to provide for an appropriate system of appointment of Judges
Legidation to provide for non-partisan judicia eections

Redrictionson lawyer contributions to judicid campaigns

Egtablish an intermediate Appellate Court

Egablish a credible, neutral, non-partisan body to assess the qudifications of dl judicd
candidates, whether for eection or appointment

Establish a uniform and balanced system for masstort case judicia assgnments

Egablish a baanced sysem for, and/or redtrict and monitor, the appointment of lawyers as
guardians ad litem, mediators, etc., to avoid the appearance of impropriety and the suggestion
that appointment reward for political support

Increase judicid training concerning standards of required conduct (decorum, civility, integrity,
impartidity and impropriety of ex-parte contacts)

Increese judicid oversght by exiding investigative/disciplinary body, i.e Judicid Invedtigation
Commission, or other appropriate body, to hold the Judiciary accountsble for their conduct,
including changes to the judicid disciplinary code to encourage and facilitate the reporting of
judicial violations where waranted to initiste the investigation, and cregtion of an independent
body, not appointed by the West Virginia Supreme Court.

Develop a judicid evduation program to periodicdly assess the peformance of al dtting
judges, both on trid and appd late courts.

Egtablish procedures to protect the anonymity of people who file complaints of or report
judicid misconduct in order to protect them from potentid retribution and encourage

appropriate reporting

Strengthen  the dandards and agpplication of judicia recusd procedures and establish a
procedure for independent review of recusal decisons to ensure recusa when a judge has a
persond bias or prgudice and aso when ajudge simpartiaity might reasonably be questioned.



» Masstort litigation changes (Pursuant to Trial Court Rule 26(a) )

Limit clam consolidation againgt defendants

Strict sandards for and application of class action prerequisites
Eliminate or reduce the number and Sze of masstrids

Venue redtrictions to insure only daims with substantia
connection/nexus with West Virginiamay be pursued in West Virginia
(Senate Bill 231 passed by Legidature in 2003)

Establish damage caps on certain types of damages, such as punitive
damages and certain other norneconomic damages

» Strengthen and drictly apply requirements for class action suits, including specific class action
venue requirement and requirements to limit lawvyer driven dass actions and class actions
involving rdaivdy minor or trivid damages, provide for early and gppedable class
certification determinations, and establish standards for atorney fees and require their review
and court approva

» Limit venue of actions in Wed Virginia to the county or counties with meaningful
connection/nexus to the litigation to prevent forums and Judge shopping

» Limit ligbility of nonmanufacturing product selers
> Edablish evidentiary rule and rebuttable presumption of nortligbility if product manufactured
in compliance with federa safety Standards or regulations gpplicable a time of product’'s

manufacture and sde

» Provide tha nurang home fadlities and long term care facility medicd directors receive the
sametype of protection as other "hedlth care providers'

> Eliminate or regtrict third party bad faith dams
» Legidation strengthening attorney/client and work product privileges

> Legidaion edablishing <df-criticd andyss, evidentiary protections to encourage efforts to
improve hedlth and safety without incressing potentia liability

> Eliminate or restrict gpplication of the collateral sourcerule

> Himinate joint ligdility, limiting ligbility to direct proportion to a defendant's degree or
percentage of actud fault, or redtrict joint and severd ligbility to dtuations when a minimum
percentage of fault has been established

> Eddblish meaningful dandards for the qudification of experts and the rdiability, bass and
admisshility of their opinions

> Prohibit admisshility a triad of Statements, writings or benevolent gestures and expressions of
sympathy by defendants
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Legidation re evidentiay rules providing for admisshility and evidentiary congderation of
non-taxability of persona injury awards and deductions for persona consumption of decedent
in wrongful death case to prevent windfdls

Legidaion re evidentiary rules providing for admisshility of evidence of the remarriage of the
a decedent’ s spouse

Legidation re evidentiary rules providing for admissibility of evidence of nonseat bet use in
automobile accident cases

Limit damages for medicd expenses to medicd expenses actudly pad by or on behdf of
plantiff or which arelegdly due

Limit damages for lost wages to actud lost wages, sick or persond leave

Revise prgudgment and postjudgment interest so thet it is tied to Treasury bill rate rather than a
st rate, like West Virginia s current statutory 10% per annum rate

Limit punitive damages by requiring specific dandards of proof, including a dear and
convincing sandard and limitations and caps on amount of punitive damages to specific
amount and/or percentage of compensatory damaeges awarded and bifurcating compensatory
and punitive damage determination (A recent decision from the United States Supreme Court,

Sate Fam Mutua Automobile Insurance Company v. Campbel, 123 Sup. Ct. 1513 (2003)
may have addressed some of our concernsre: punitive damages)

Increase size of jury pands to unanimous decision by 12 jurors

Explore methods to enhance the representativeness of jury pools, incduding use of additiond
source ligts to increase inclusion of currently underrepresented individuas and groups

Efforts to increase educationad background of jurors, increase compensation and standards for
being excused from jury sarvice and increase flexibility in requirements for jury service to
encourage employed and educated members of the public to serve asjurors

Adopt and enforce reasonable redrictions on lawyers <olicitation and "persond injury”
advertiang, limiting such to West Virginia licensed atorneys, and providing for asserting
uninvestigated and unsupported claims moratorium on post accident lawyer solicitation

Limitation on lawyer fees

Limitation on lawyer fees - graduated, diding scale and/or caps
Required Court gpprova of fees beyond a certain percentage of
award/settlement

Enforce sanctions for filing frivolous lawsuits

Condder the increase and dlarification of opportunities for the shifting burden of litigation costs
and attorney fees
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Congder further definition and clarification of "cods' recoverable by a prevailing party

Strengthen  offer of judgment/offer settlement provisons by shifting certain codts to party
rgecting offer if that party fallsto obtain a verdict/judgment equa to or greater than the offer

. Short Term Potential Remedies/Solutions

Decison of DTCWV Board and membership in favor of DTCWV active involvement in civil
justice issues

Articulate dear and unequivocd public message, "if you get sued dont you want to be treated
farly?" A avil judice sysem should be far and baanced, on a levd playing fidd, not result-
oriented or party-based. Paintiffs must be required to prove their claim, under the law, before
they are entitled to recover, and when iability is established, a plaintiff should be made whole,
but not receive awindfall or double recovery

Emphasize unique perspective of DTCWV and its members directly involved in judicid
systems, broad scope of members practices, reform generdly contray to own economic sdf
interest

Rase public awareness concerning the causa connection between the civil justice sysem and
the State's negative busness image and its affect on the Stat€'s economy, wages and job
opportunities

Raise public awareness concerning the various causes and factors of the red and perceived
problemswith West Virginids civil justice sysem by:

Broad and public dissemination of DTCWV Civil Justice Committee's
Report;

Creation of aDTCWV speaker's bureau to make presentationsto local
groups (civic, educationd, religious, etc.)

Establish contacts and rel ationships with reporters and other media
Liaison/membership in other civic and professond organizationsto
insure a meaningful voice

Continued involvement of DTCWV a West Virginia Universty Law
School and increase interaction with faculty and students;

Join and form coditions with other organizations within the State to assgt in increasing public
awareness and sengtivity to issues related to the civil justice system and to propose and support
certain legidative and judicid reforms, where appropriate

Encourage active involvement of members of DTCWV in legidative campagns to insure that
eected officids are knowledgeable and sengtive to issues related to the West Virginids civil
jusice system, its problems and the fundamenta impact on various aspects of life in West
Virginia, including the financid burdens of income tax, Workers Compensation premiums and
insurance premiums, reduced avalability of various basc services diminished busness and
economic development and reduction in employment opportunities
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Active paticipation in the legidaive process principdly as an information and opinion
resource for members of the Legidature

Meet with legidative leadership in private meetings, smdl group meetings and socid events to
establish rdationships and insure that the DTCWV's views are known and considered

Eliminaion of 0 cdled "medicd monitoring” dams by requiring injury manifestation and
medical necessity for monitoring as a precondition for recovery

Identify potentiadd good judicia candidates and encourage them to consder running for judicid
office

Encourage the active involvement of members of DTCWV in judicid campaigns to insure that
moderate, unbiased, far minded candidates who exhibit respect for the integrity of the civil
justice system are elected to the Supreme Court

Remind membership of the obligation to report judicia misconduct
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VI.

Role Of Defense Trial Counsel

The Defense Trid Counsd of West Virginia is in a unique pogtion to identify problems and
address potentid remedies or solutions for the civil justice sysem. Defense trid attorneys are
reguar and active paticipants in the adminidration of civil jugstice  The interpretation and
aoplication of legidative principles, whether traditiond or reformed, is a daly routine for the
defense trid attorney. The dgnificant, but often overlooked, role of the Judiciary is particularly
apparent.

Unlike other interested organizations and groups, the defense bar must be objective.
Changes in a civil judice sysem, which reduce the number, complexity, duraion or significance of
cvil actions, ae necessarily contrary to the economic interests of defense lawyers. This may be
pat of the explanation for the longstanding complacency or acquiescence of DTC, which could
maintain its professona sarvice to the defense bar by focusing on improving the quaity of defense
lavyering.  With the ever-worsening business climae in West Virginia, the recognition that the
cavil judice sysem has contributed greetly to the tarnished image, and the near unanimous cdls for
reform, the organization has redized that it cannot remain slent. Over its more than 20 years, DTC
has generdly been regarded as "gpoliticd”. This Committegs expansve invedtigation, careful
study, and eventud conclusions take shape in the context of acdl to action.

There are cetainly condraints and limitations on what DTC can do, and some indications
of what it can do best. The Rules of Professond Conduct and thelr interpreting decisons are
baanced againg Firs Amendment rights.  In particular, Rule 8.2 requires that lawyers not make
gsatements they know to be fdse, or with reckless disregard for truth or fasty "concerning the
gudifications or integrity of a judge’. Interpretations have made it cear tha this principle
prohibits persond insults, insolence and unjudtifiable attacks on the judicid office, based upon the
need to maintain public confidence, as well as regulation of lawyers as a professon. Accordingly,
while the Firsd Amendment applies, it does not protect absolutely. As a guiding premise, it gppears
that we can cetainly be candid, especidly with the clear purpose of highlighting the Judiciary as a
sgnificant part of the problem and the solution, but we cannot be reckless.

DTC has a broad base of membership and interests, athough there are some principles on
which the surveys indicate near consensus agreement.  The membership includes many who have a
"mixed" practice, or work in the private sector among our various clients and insurers.  Some have
grown comfortable with an organizaion limited to collegidity and professond improvement
focus, and may not wish to see it expanded into a more proactive and conspicuous body. There is
adso an abiding concern that a focus on the Judiciary could offend or aggrieve a judge or judtice,
reulting in anxiely about reribution or other indgdious negaive impact on firms individua
lavyers, or even clients. These professond and practicd condderations should be more than
sufficient to temper the expanding role and activity of DTC in thisimportant area.

A find point, which has run through most of the Committegs activities, is the dedire to
avoid the duplication of others efforts and voices. While there are many organizations of "like-
minded” individuds concerned about the civil justice sysem in West Virginia, DTCs unique
position and particular duties and obligations give it both a didinctly effective potentid and a
necessrily defined standing to contribute to improvement.  While we can and should communicate
and cooperate whenever possible, DTC's independence should be maintained in al activity.
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Conclusons and Recommendations

A. General

Even after the extendgve investigation and study underteken by the members of the DTC
Civil Jugice Committee, the resultant conclusons and recommendations are necessarily somewhat
flud and abdract. This invites the immediate recommendation that our conclusons be refined,
digtilled and rendered more specific. Conclusons and Recommendations of a less remedid nature
are asfollows.

A recurrent concern, evidenced throughout the Committeds discussons of the matters
condituting its charge, was that there is insufficient public awareness of the redationship between
West Virginids economy, public image and the civil judice sysem. Specificdly, it has been
observed that the generd public does not recognize and/or appreciate the economic and
sociological impact crested by the activities of the Judiciary. It is concluded that raisng public
awareness is a critica objective.  This objective could be pursued by the formulation of a speakers
bureau composed of DTC members who would make themsdves available for presentations a
meetings of dvic, educationd and governmenta organizations  This might incude making
presentations in such forums as public schools, the legidature, or public television.

This god can dso be brought within reach by accessng datidtics that show the relaionship
between our State's economy and a respected, even-handed civil judtice sysem. For example,
members of the generd public would mogt likely be interested in a datistical comparison between
West Virginia and neighboring dstates in the context of costs associated with the workers
compensation system. It is fet that the ederly population would be impressed by evidence of
direct "pocket book" impact.

Liason with other organizations may aso be consdered as a means of achieving the goa of
public avareness. As noted above, caution should be observed to avoid random or expedient
associations made in the interest of adhering to the maxim "misary loves company.” On the other
hand, common interests forge increased srength. The DTC should explore associations, to some
degree, with blocs of senior citizens, teachers or labor. The motivation for encouraging such
associations is the hope of compromise between "the mmmon folk" of West Virginia and the hated
"big busness' as wel as the despised "insurance industry.” A compromise IS necessxy to keep
business and insurance indudtries in this dtate to provide employment and other economic benefits
for the working people.

It has been observed during our investigation and study that when members of the Judiciary
are subjected to public scrutiny, the conduct of the specific judge or justice who invited the scrutiny
is tempered. In addition, there seems to be no obvious backlash againgt the source of this scrutiny.
Accordingly, we should encourage atention by the media for public scrutiny of ingppropriate
judicid conduct. We Dbdlieve that exposure will encourage increased civility, decorum and
manifestations of integrity.

The contingent fee lawyers have traditiondly maintaned a high profile within the West
Virginia legidaiure. The DTC needs to be a more congpicuous presence in the legidature. It has
been pointed out to us that input from the defense bar is vauable to the legidaure in its
consderation of issues that are ultimately of grest sgnificance to us and to the dtae in generd (for
example, the recent medicd mdpractice reforms and proposed medicd monitoring legidation).
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We should organize a body of lawyers (this group, from a practicd standpoint, would have
to be located in the Charleston area or its environs) who can be available upon short notice to go
before legidative committees and give informed, helpful testimony.

Tak is cheap. In other words, the time and energy invested in our study of the civil justice
system will be for naught if the individud members of DTC cannot commit the organization and
themsdves to effectivedly spesk out on the issues which must be addressed in the interest of
achieving balance within the system. This does not mean that we have to cut our professona and
economic throats in the interest of reform. However, we have a responsbility to communicate the
information that we may uniquely possess to the generd public. We can do this, as noted above,
through making oursdves avalable and affirmativdy offering to spesk, not by invitaion done.
Our individud members can and should become more active in county and date judicia
campaigns. The reaults in judicia dections in severd counties around the dtate in the year 2000,
showed that the commitment of rdaivey smdl numbers of atorneys willing to work in favor of
candidates who will be far and impartid can make a sgnificant impresson on the voting public.
Likewise, we can and should become more actively involved in legidative campaigns.

B. Specific

1 DTC can and should play an active and prominent role in highlighting the effects and
impact of the Judiciay on our civil judice sysem, meke postive contributions to the debate, and
encourage meaningful solutions to many problems, red and perceved, with West Virginids civil
judtice system.

2. DTC should use its members unique perspective as paticipants in the sysem to identify
judicia decisons and conduct which negatively impacts upon the civil jusice sysem, and bring
that to the public's attention.

3. DTC should edablish and maintain a "Speakers Bureau” of its members willing to spesk a
public functions, before groups, before the Legidature and in other settings including the media, to
offer an enlightened voice and the DTC perspective on important issues concerning the civil justice
sysem.

4, DTC should consder publishing a newdetter, webste, periodic report or other media to
identify and explain the role of the Judiciary with regard to problems and potentid solutions to
problemsin our civil justice system.

5. DTC should diginguish itself from various tort reform, politicd, lobbying, and other specid
interest groups which may have common ground and assart mutud interests in order to maintain its
independence and objectivity and to take special care not to become, or be perceived as, motivated
by any particular client, industry or other group's agenda or interests.

6. DTC should, while observing its professond and ethica obligations, speek out as an
organizetion in favor of judicdd integrity, condgency and impatidity, and agang judicid
misconduct, inconsistency, bias and pregudice.

7. DTC should encourage its members to share ther individua views, opinions and

perspectives, with any interested persons or groups concerning qudifications of candidates for
judicid office in West Virginia, and support those candidates who have demondrated the required
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integrity, conastency and impartidity.

8. DTC should announce and publicize its evolving role, position and perspective, as the voice
of the West Virginia defense bar in the civil judice system, through press releases, increased
paticipaion in public functions amicus briefing, guest editorids and other congpicuous
gppearances where DTC is specificdly identified.

0. DTC should continue to explore and develop means or methods by which it can be widdy
identified and effectivdly serve as a "watchdog® organization for the civil jusice sysem. DTC
mugt maintain its vigilance and fogter its image as an informed and credible group advocating for
the fairness and integrity of the entire civil justice system, even where the pursuit of that cause may
be directly contrary to the economic interests of any of itsindividua members or their firms.
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West Virginia sWorkers Compensation Criss:
Does the Supreme Court of Appeals Contribute to the Problem?

In recent issues of the Chaleson Daly Mail, there has been an editorial debate over
whether the West Virginia Supreme Court of Appeds played a sgnificant role in the development
and/or exacerbation of the wedl known fisca criss in which the State Workers Compensation
Fund finds itsdf. See “Court didn’'t ruin Workers Comp,” Lary V. Starcher, Chaleston Daily
Mail, May 9, 2003; “Court’s activists do add to comp criss” Steve Roberts, Charleson Daily
Mail, May 13, 2003. In his editorid, Justice Starcher opines that the Court did not cause or worsen
the crisgs, but blames it upon the “culture’ of disability that exigts in Southern West Virginia.  In
rebutta, Mr. Roberts, presdent of the State Chamber of Commerce, clams that Starcher’s own
getigics verify the problem, and blames the Court for contributing to the “culture of disability” in
West Virginiathrough its decisons.

To lend objective data to the debate, 33 “memorandum orders’ issued by the Court over the
period 1999 to 2003 disposing of 923 Workers Compensation appeds were reviewed.” At the
outset, two clarifications must be made about this study. First, and most obvioudy, if the Court’s
decisons have contributed to the financia criss of the Workers Compensation Fund, they would
obviousy have been doing so since long before 1999. However, the data prior to 1999 would be of
limited vadue regarding the present Court, since two of the current Justices were not seeted until
that time**, and since the Court has seen exploding numbers of Workers Compensation appedls
gnce the late 1990's.  Second, the Court has issued far more than 33 memorandum orders, deciding
many more than 923 Workers Compensation appeals since 1999.

The data indicate that a surprisng number of Workers Compensation appeds are heard by
the Court. According to the “West Virginia Court System 2001 Annua Report,” available on the
Court's web dte, Workers Compensation filings have increased dramaticaly.  Workers
Compensation filings went from 116 petitions in 1983 to 481 in 1990. In 1991, Workers
Compensation filings soared to 1,947. Presumably, this was due to ggnificant datutory reforms
enacted in 1990. This number dowly decreased to 966 by 1994, but once again, in 1995 the
Legidaure enacted dgnificant legidative reforms, and the number of petitions filed swelled to
1534 in 1996. Raher than deadily declining theresfter as in the early 1990's, Workers
Compensation filings again increased to 2,306 by 1999. It is surmised that this may have followed
the sedting of cetan Judsices on the Court who may have been viewed as potentidly camant-
friendly. It is encouraging to note that the number of petitions filed in 2001 was back down to
1,380.

The study was limited to the 33 memorandum orders reviewed for several reasons. Firg, it
is reasonable to assume that 923 cases represent a fair depiction of the Court’s voting tendencies in
al Workers Compensation appeals. The study’s goa was to ascertain the Court’s generd voting
tendencies and trends in Workers Compensation litigation, and it is believed that the cases
reviewed were sufficient to permit an accurate sampling. In 2001, according to its Annua Report,

2 The Court has discretion whether to hear Workers' Compensation appeals, and over the period 1999-2001 heard
about 55% of the appealsfiled. Information is given below about the number of petitionsaccepted from claimants and
employers, but there is no way to know how many petitionsrefused by the Court were filed by one party or the other.
24 Justice Warren McGraw was elected in November 1998 and first began participating in decisionsin the Court’s
Spring 1999 term. Justice Joseph Albright was elected in November 2000 and first began participating in the Court’s
decisionsin the Spring 2001 term. Theremaining Justices, Larry Starcher, Robin Davis, and Elliott Maynard, were all
elected in November 1996 and began participating in the Court’ s decisionsin the Spring 1997 term.
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the Court disposed of 1,323 Workers Compensation cases by memorandum order. The study
includes 395 of these decisons, or 29.86% of the totd. The sampling from the other years is
probably not this high, but overdl is sufficient for the intended purpose. Second, the data were
compiled from dl memorandum orders receved by a sngle law firm. When the Court renders
Workers Compensation decisons, it forwards copies of the memorandum orders to dl firms
representing any party in any one of the cases decided, of which there may be severd dozen in a
sngle order. Accordingly, expanson of the study would not only require review of additiond
orders with questionable changes in the overal results, but woud require obtaining the orders from
multiple sources, which was beyond the scope of the study’ sintent.

The data summarized in the atached study indicate that the Court hears gppeds filed by
clamants amog exclusvedy. Of 923 decisons reviewed, 908 were petitions filed by clamants
with only 14 petitions from employers and one from the Workers Compensation Divison granted.
This leads one to conclude that the present Court does not hear appeds filed by employers. The
generd response offered by the clamants bar is that the Workers Compensation Apped Board
during Governor Cecil Underwood's adminigration was inordinately conservatiive and issued
employer-friendly decisons. The data sudied indicates that the Court does continue to review ad
reverse pro-employer decisons by Governor Wise's Apped Board, which is generdly viewed as
more damaent-oriented. However, there were not enough decisons avalable to review in which
the Court disposed of pro-employer decisons by the current Appeal Board to form a meaningful
datistical database.

Of the 923 decisons reviewed, 693 were decided in favor of the clamants, a rae of
75.08%. However, Justice Margaret Workman retired from the Court in 1999, and her seat was
temporarily filled by Justice George Scott. The study includes 276 decisons by the Court during
Jugtice Scott’s tenure, and clamants prevailed in 145 of those cases, a rae of 52.54%. After
Justice Scott was replaced by Justice Joseph Albright, the study encompasses 455 of the Court’s
decisions, and claimants prevailed in 387 of those cases, arate of 85.05%.

Each of the current Justices individua voting records was reviewed over the entire period.
Justice Warren McGraw's voting record was the most notable, with 902 of 922 votes going for
clamants, and 14 being compromise or indeterminable verdicts.  Jugtice McGraw was disqudified
from one decison, so he voted in favor of employers in only sx of 922 decisons. Perhaps most
noteworthy is that none of these sx votes for employers occurred after 1999. Since 1999, Justice
McGraw voted for claimants in 100% of the cases reviewed.

Jugtice Lary Starcher voted for clamants in 825 of 923 decisions, a rate of 89.38%.
Employers got his vote 74 times, a rate of 8.02%, and he offered 24 gplit verdicts and/or
indeterminable decisons.

Jugtice Joseph Albright, the newest member of the Court, gppears to give the clamants bar
a dgnificant datisticd mgority. In 455 decisons reviewed, Judice Albright ruled in favor of the
clamant 379 times, a rate of 83.30%, and just 64 times in favor of employers, a rate of 14.07%.
Tweve of Judtice Albright's verdicts would be conddered ether compromise or indeterminable in
nature.

Justice Elliott Maynard's record sands in stark contrast to those of Justices McGraw,

Starcher, and Albright. Justice Maynard voted in favor of clamants in 246 clams a rate of
26.65%, and sded with employers in 657 of 923 decisons, a rate of 71.18%. Justice Maynard
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offered 20 decisons that would be characterized as neither pro-clamant nor pro-employer, or were
unidentifiadble from the limited information avalable on memorandum ordes ~ While these
datigics may seem to indicate a pro-employer bias, it is to be remembered that dmog dl of the
cases reviewed were gppeds by clamants, and the Court is supposed to adhere to a rigorous and
grict standard of review, reversng the Appead Board only in cases where the Board acted with
plain, obvious error.

Jugtice Robin Davis was disqudified from nine of the decisons reviewed. Of the 914 cases
in which she participated, she ruled in favor of the clamant 558 times, or a rate of 61.05%. Her
decisons were in employers favor 335 times, or a rate of 36.65%. Jugtice Davis reached a
compromise or indetermingble verdict 21 times. Judice Davis voting pattern seems to vary the
most from memorandum order to memorandum order, and she is definitdy the most unpredictable
Justice on the Court from case to case.

One other sgnificant datigic related to the Court’s voting record involves permanent tota
disability and “dependent’s benefits’ or “widow’'s benefits” These are higoricdly the most coslly
Workers Compensation clams, with individua awards running into the hundreds of thousands of
dollars. From 1999 to 2003, the Court granted or upheld these benefits 99 times, and upheld the
rgection of these benefits 39 times. The Court never reversed a permanent totd disability or
dependent’s benefits award. This means that of 923 clams decided, entittement to dependent’s
benefits or permanent totd disability benefits was the issue under review 138 times, or a rae of
14.95% of appeds heard. Clamants prevaled in 71.74% of the cases involving these issues, a
smilar success rate to the overal successrate for claimantsin al Workers Compensation issues.

These ddtidics, dong with the Court's published Workers Compensation decisons during
the same time period, certainly indicate that employers face a very difficult fight before the Court
in Workers Compensation issues. It is impossble to know the exact dollar impact that these
decisons have upon the Workers Compensation Fund, but it is reasonable to conclude that the
Court is very pro-clamant in its decisons, and the dollar vaue of the individud case does not seem
to influence the potentia outcome,

According to the Court's 2001 Annua Report, it accepted approximately 3,550 petitions for
gppea out of 6,400 filed between 1999 and 2001 in Workers Compensation clams. If ore
asumes that damants will preval in 85% of those cdams damants will receve favorable
decisons in over 3000 clams, and if 15% of those clams are permanent totd disability and
dependent’s benefits clams, the Court will award or uphold benefits in a least 450 clams. This
number should be further coordinated with the datigtic offered by the State Chamber of Commerce
in Mr. Roberts May 13, 2003 Charleston Daly Mail editorid, in which he cites a Satidic sating
that West Virginia has awarded 1,008 permanent total disability awards per year snce 1992. It is
unknown whether that datistic encompasses only awards granted by the Divison or whether it
includes awards garnered through the litigation process. It is possble that the Court's Staidica
proclivity to grant these awards would add to this aready high number.

Permanent total disability and dependent’s benefits awards average hundreds of thousands
of dollars per individua award. If each award averages only $300,000, which is a very
conservative number, 450 such awards granted or upheld by the Court, adso thought to be a very
conservative estimate, over just the 1999-2001 period, would represent a totd liability to the Fund
and West Virginia employers of $135,000,000. Moreover, during that same period, the numbers
suggest that clamants will dso prevall in approximaiedy 2,500 other issues litigated before the
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Court, and each of these clams will obvioudy bear some messure of expense, often sSgnificant
expense. It is therefore difficult to imagine that the Court's rulings are not having a Sgnificant
impact upon both employers and the Workers Compensation Fund of West Virginia Certanly it
can be speculated that the Court, by giving clamants such a large percentage chance of prevailing,
creates or contributes to the “ culture of disability.”
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Voting Record Of West Virginia Supreme Court Of Appeals

Workers Compensation Claims

Select Orders Covering 1999-2003

Spring 1999 Term

1999-1

61 decidons reviewed

Petitions accepted from clamants.

Petitions accepted from employers:

Petitions accepted from Divison:
Decisonsin favor of clamants

Decisonsin favor of employers

Impossible to determine or divided outcome:
Votes of individud justices

61

0
0
53
4
4

Clamant Employer Split/Impossible to determine
McGraw 56 1 4
Starcher 56 1 4
Davis 53 4 4
Maynard 24 33 4
Spring 1999 Term
1999-2
62 decisons reviewed
Petitions accepted from claimants:. 58
Petitions accepted from employers: 3
Petitions accepted from Divison: 1
Decisonsin favor of clamants: 51
Decisonsin favor of employers 9
Impossible to determine or divided outcome: 2

Votes of individua justices

Clamant Employer
McGraw 60 0
Starcher 56 4
Davis 39 21
Maynard 18 42

Spolit/impossible to determine

NDNDNDN
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Spring 1999 Term

1999-3

67 decisons reviewed

Petitions accepted from claimants:

Petitions accepted from employers:

Petitions accepted from Divison:
Decisonsin favor of clamants:

Decisonsin favor of employers

Impossible to determine or divided outcome:
Votes of individua justices

Clamant Employer
McGraw 63 3
Starcher 57 9
Davis 42* 23*
Maynard 20 46

*Judtice Davis dso disqudified from one decison

Spolit/impossible to determine

e

Fall 1999 Term

1999-4

19 decisons reviewed
Justice Workman off Court; Justice Scott on

Petitions accepted from claimants:.

Petitions accepted from employers:

Petitions accepted from Divison:
Decisonsin favor of clamants

Decisonsin favor of employers

Impossible to determine or divided outcome:
Votes of individud justices

Clamant Employer
McGraw 18 0
Starcher 16 2
Davis 8 10
Maynard 3 15

19

o OO

10

Solit/lmpossble to determine

N
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Fall 1999 Term
1999-5
39 decisgons reviewed

Petitions accepted from claimants: 39
Petitions accepted from employers:
Petitions accepted from Divison:
Decisonsin favor of clamants: 30
Decisonsin favor of employers
Impossible to determine or divided outcome: 2
Votes of individua justices

o o

\‘

Clamant Employer Spolit/impossible to determine

McGraw 36
Starcher 33
Davis 33
Maynard 13

NS BN
NNDNBE

Fall 1999 Term
1999-6
18 decisonsreviewed

Petitions accepted from claimants:.

Petitions accepted from employers:

Petitions accepted from Divison:
Decisonsin favor of clamants:

Decisonsin favor of employers:

Impossible to determine or divided outcome:
Votes of individua justices

O 00W OOk

Clamant Employer Solit/Impossble to determine
McGraw 18 0 0
Starcher 14 4 0
Davis 12 6 0
Maynard 6 12 0
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Fall 1999 Term
1999-7
23 decisgons reviewed

Petitions accepted from clamants.

Petitions accepted from employers:

Petitions accepted from Divison:
Decisonsin favor of clamants:

Decisonsin favor of employers

Impossible to determine or divided outcome:
Votes of individua justices

23

o o

w

Clamant Employer Split/impossble to determine
McGraw 22 0 1
Starcher 19 3 1
Davis 20 2 1
Maynard 7 15 1
Spring 2000 Term
2000-1
28 decisons reviewed
Petitions accepted from claimants:. 28
Petitions accepted from employers: 0
Petitions accepted from Divison: 0
Decisonsin favor of damants: 12
Decisonsin favor of employers: 16
Impossible to determine or divided outcome: 0

Votes of individua justices

Clamant Employer
McGraw 28 0
Starcher 21 7
Davis 12 16
Maynard 12 16

Split/impossible to determine

eoNeoNoNe
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Spring 2000 Term

2000-2

19 decisonsreviewed

Petitions accepted from claimants:

Petitions accepted from employers:

Petitions accepted from Divison:
Decisonsin favor of clamants:

Decisonsin favor of employers

Impossible to determine or divided outcome:
Votes of individua justices

Clamant Employer Split/impossble to determine
McGraw 19 0 0
Starcher 19 0 0
Davis 7 12 0
Maynard 4 15 0
Spring 2000 Term
2000-3
34 decisons reviewed
Petitions accepted from claimants:. 34
Petitions accepted from employers: 0
Petitions accepted from Divison: 0
Decisonsin favor of clamants: 18
Decisonsin favor of employers: 14
Impossible to determine or divided outcome: 2

Votes of individua justices

Clamant Employer
McGraw 33 0
Starcher 28 4
Davis 19 13
Maynard 4 28

Split/impossible to determine

NNDNPEF-
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Spring 2000 Term
2000-4
26 decisgons reviewed

Petitions accepted from claimants:

Petitions accepted from employers:

Petitions accepted from Divison:
Decisonsin favor of clamants:

Decisonsin favor of employers

Impossible to determine or divided outcome:
Votes of individua justices

Clamant Employer

McGraw 26 0
Starcher 25 1

Davis

11 15

Maynard 6 20

26

11
15

Solit/lmpossble to determine

oNeoNoNe

Fall 2000 Term

2000-5

56 decisons reviewed

Petitions accepted from claimants:.

Petitions accepted from employers:

Petitions accepted from Divison
Decisonsin favor of clamants:

Decisonsin favor of employers:

Impossible to determine or divided outcome:
Votes of individua justices

Clamant Employer
McGraw 55 0
Starcher 53 2
Davis 22 33
Maynard 6 49

SRR

31

Split/impossible to determine

N Y
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Fall 2000 Term
2000-6
16 decisonsreviewed

Petitions accepted from claimants: 16
Petitions accepted from employers:

Petitions accepted from Divison:
Decisonsin favor of clamants:

Decisonsin favor of employers:

Impossible to determine or divided outcome:
Votes of individua justices

O owow~NOOo

Clamant Employer Spolit/impossible to determine
McGraw 16 0 0
Starcher 15 1 0
Davis 7 9 0
Maynard 0 16 0
Spring 2001 Term
2001-1
38 decisons reviewed

Justice Scott off Court; Justice Albright on

Petitions accepted from clamants: 38
Petitions accepted from employers: 0
Petitions accepted from Divison: 0
Decisonsin favor of damants: 27
Decigonsin favor of employers. 11
Impossible to determine or divided outcome: 0
Votes of individud justices
Clamant Employer Split/impossible to determine
McGraw 38 0 0
Starcher 37 1 0
Davis o* 28* o*
Maynard 8 30 0
Albright 25 13 0

* Judtice Davis d o disqudified from one decision
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Spring 2001 Term

2001-2

26 decisgons reviewed

Petitions accepted from claimants:

Petitions accepted from employers:

Petitions accepted from Divison:
Decisonsin favor of clamants:

Decisonsin favor of employers

Impossible to determine or divided outcome:
Votes of individua justices

Clament Employer Split/impossible to determine
McGraw 26 0 0
Starcher 22 2 2
Davis 14 10 2
Maynard 4 22 0
Albright 22 2 2
Spring 2001 Term
2001-3
33 decisons reviewed
Petitions accepted from claimants: 32
Petitions accepted from employers: 1
Petitions accepted from Divison: 0
Decisonsin favor of clamants: 32
Decigonsin favor of employers. 1
Impossible to determine or divided outcome: 0

Votes of individual justices

Clamant Employer
McGraw 33 0
Starcher 32 1
Davis 27 6
Maynard 9 24
Albright 32 1

Solit/Impossble to determine

[eoNeNoNole)
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Spring 2001 Term

2001-4

39 decisgons reviewed

Petitions accepted from claimants:

Petitions accepted from employers:

Petitions accepted from Divison:
Decisonsin favor of clamants:

Decisonsin favor of employers

Impossible to determine or divided outcome:
Votes of individua justices

Clamant Employer
McGraw 39 0
Starcher 39 0
Davis 38* 0
Maynard 11 28
Albright 33 3

* Justice Davis dso disqudified from one decision

Split/Impossble to determine

0
0
O*
0
3

Spring 2001 Term

2001-5

16 decisonsreviewed

Petitions accepted from claimants:.

Petitions accepted from employers:

Petitions accepted from Divison:
Decisonsin favor of clamants:

Decisonsin favor of employers

Impossible to determine or divided outcome:
Votes of individua justices

Clamant Employer
McGraw 15 0
Starcher 15 0
Davis 15 0
Maynard 3 12
Albright 15 0

15

o

= O

Split/Impossible to determine

PR RRRE
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Spring 2001 Term

2001-6

20 decigons reviewed

Petitions accepted from claimants:

Petitions accepted from employers:

Petitions accepted from Divison:
Decisonsin favor of clamants:

Decisonsin favor of employers

Impossible to determine or divided outcome:
Votes of individua justices

Clament Employer Split/impossible to determine
McGraw 20 0 0
Starcher 20 0 0
Davis 14 6 0
Maynard 6 14 0
Albright 20 0 0
Spring 2001 Term
2001-7
12 decisonsreviewed
Petitions accepted from clamants: 12
Petitions accepted from employers: 0
Petitions accepted from Divison: 0
Decisonsin favor of clamants: 11
Decigonsin favor of employers: 1
Impossible to determine or divided outcome: 0

Votes of individud justices

Clamant Employer
McGraw 12 0
Starcher 11 1
Davis 5 7
Maynard 3 9
Albright 11 1

Solit/Impossble to determine

[eoNeNoNole)
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Spring 2001 Term

2001-8

34 decisgons reviewed

McGraw 34
Starcher 32

Davis

Maynard 20

Albright

Petitions accepted from claimants:

Petitions accepted from employers:

Petitions accepted from Divison:
Decisonsin favor of clamants:

Decisonsin favor of employers

Impossible to determine or divided outcome:
Votes of individua justices

Clamant Employer

29

NEP,WOO

30

®

NOWOOo
N

Spolit/impossible to determine

NNNDNO

Fdl 2001 Term

2001-9

25 decisons reviewved

Petitions accepted from clamants.

Petitions accepted from employers:

Petitions accepted from Divison:
Decisonsin favor of clamants:

Decigonsin favor of employers.

Impossible to determine or divided outcome:
Votes of individud justices

Clamant Employer
McGraw 25 0
Starcher 22 3
Davis 15* 9*
Maynard 8 17
Albright 22 3

* Judtice Davis d o disqudified from one decision

25

o o

o w

Solit/Impossble to determine

0
0
O*
0
0
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Fall 2001 Term
2001-10
24 decisgons reviewed

Petitions accepted from clamants:.

Petitions accepted from employers:

Petitions accepted from Divison:
Decisonsin favor of clamants:

Decisonsin favor of employers

Impossible to determine or divided outcome:
Votes of individud justices

24

0
0
24
0
0

Clamant Employer Split/impossble to determine
McGraw 24 0 0
Starcher 24 0 0
Davis 12 12 0
Maynard 4 20 0
Albright 23 1 0
Fdl 2001 Term
2001-11
19 decisonsreviewed
Petitions accepted from clamants: 19
Petitions accepted from employers. 0
Petitions accepted from Divison: 0
Decisonsin favor of damants: 17
Decigonsin favor of employers. 2
Impossible to determine or divided outcome: 0

Votes of individud justices

Clamant Employer
McGraw 19 0
Starcher 17 2
Davis 15 4
Maynard 7 12
Albright 17 2

Split/impossible to detemine

[eoNeNoNole)
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Fall 2001 Term
2001-12
34 decisgons reviewed

Petitions accepted from claimants: 34
Petitions accepted from employers: 0
Petitions accepted from Divison 0
Decisonsin favor of clamants: 27
Decisonsin favor of employers 7
Impossible to determine or divided outcome: 0
Votes of individud justices
Clament Employer Split/impossible to determine
McGraw 33 o** 1**
Starcher 27 7 0
Davis 27 7 0
Maynard o** 33 1**
Albright 27 7 0

**This Order disposed mainly of statutory 5% awards for occupational pneumoconiosis. Justice
McGraw’s one vote for an employer came in such a case, as did Justice Maynard' s one vote for a
clamant. Because these are both highly inconsistent with each Justice' svote in dl other such
cases, it is strongly suspected that this was atypographica error, and that Justice Maynard was
actudly the dissenting Jugtice, not Justice McGraw. Accordingly, each Justice receives asingle
vote in the Split/Undetermined column for this particular claim.

80



Fall 2001 Term
2001-13
26 decisgons reviewed

Petitions accepted from claimants:

Petitions accepted from employers:

Petitions accepted from Divison:
Decisonsin favor of damants

Decisonsin favor of employers

Impossible to determine or divided outcome:
Votes of individua justices

Clament Employer Split/impossible to determine
McGraw 25* o* o*
Starcher 22 3 1
Davis 6* 15* 1*
Maynard 7 18 1
Albright 19 6 1
* Judtice Davis dso disqudified from four decisions; Justice McGraw aso disgudified from one
decison.
Fall 2001 Term
2001-14
24 decisons reviewed
Petitions accepted from clamants: 24
Petitions accepted from employers. 0
Petitions accepted from Divison: 0
Decisonsin favor of clamants: 19
Decisonsin favor of employers: 5
Impossible to determine or divided outcome: 0

Votes of individud justices

Clamant Employer
McGraw 24 0
Starcher 22 1
Davis 9 15
Maynard 2 22
Albright 18 5

Split/Impossible to determine

RPOOPRFrOoO
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Fall 2001 Term
2001-15
25 decisgons reviewed

Petitions accepted from claimants:

Petitions accepted from employers:

Petitions accepted from Divison:
Decisonsin favor of clamants:

Decisonsin favor of employers

Impossible to determine or divided outcome:
Votes of individua justices

Clament Employer Split/impossible to determine

McGraw 25 0 0
Starcher 20 4 1
Davis 12 13 0
Maynard 10 15 0
Albright 21 4 0
Spring 2002 Term
2002-1
9 decisions reviewed

Petitions accepted from clamants:

Petitions accepted from employers:

Petitions accepted from Divison:

Decisonsin favor of clamants:

Decisonsin favor of employers.

Impossible to determine or divided outcome:
Votes of individud justices

Clamant Employer
McGraw 9 0
Starcher 8 1
Davis 1 8
Maynard 0 9
Albright 6 3

O~ 01 OO ©

Solit/Impossble to determine

[eoNeNoNole)
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Spring 2002 Term

2002-2

9 decisons reviewed

McGraw
Starcher

Davis
Maynar
Albright

Petitions accepted from claimants:

Petitions accepted from employers:

Petitions accepted from Divison:
Decisonsin favor of clamants:

Decisonsin favor of employers

Impossible to determine or divided outcome:
Votes of individua justices

Clamant Employer

9
9
6
d 2
8

P ~NWOoOOo

OPFr 00OOoO

Spolit/impossible to determine

oNeoloNoNe)

Spring 2002 Term

2002-3

10 decisonsreviewed

Petitions accepted from clamants:

Petitions accepted from employers:

Petitions accepted from Divison:
Decisonsin favor of clamants:

Decigonsin favor of employers.

Impossible to determine or divided outcome:
Votes of individud justices

Clamant Employer
McGraw 10 0
Starcher 8 1
Davis 5 4
Maynard 5 4
Albright 8 1

=
o

R PF, 00OO

Solit/Impossble to determine

PR RPRRPO
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Fall 2002 Term

2002-4

23 decisgons reviewed

Petitions accepted from claimants:

Petitions accepted from employers:

Petitions accepted from Divison:
Decisonsin favor of clamants:

Decisonsin favor of employers

Impossible to determine or divided outcome:
Votes of individua justices

Clamant Employer
McGraw 23 0
Starcher 18 4
Davis 12* 10*
Maynard 12 11
Albright 18 4

* Judtice Davis dso disqudified from one decison

Spolit/impossible to determine

Spring 2003 Term

2003-1

9 decisons reviewed

Petitions accepted from clamants:

Petitions accepted from employers:

Petitions accepted from Divison:
Decisonsin favor of clamants:

Decisonsin favor of employers:

Impossible to determine or divided outcome:
Votes of individud justices

Ul OO

Clamant Employer Solit/Impossble to determine
McGraw 9 0 0
Starcher 8 1 0
Davis 2 7 0
Maynard 2 7 0
Albright 4 5 0
SUMMARY:



Petitions Accepted from Claimants: 908
Petitions Accepted from Employers: 14
Petitions Accepted from Divison: 1
Total Decisons Reviewed: 923
Totd Decisonsin Favor of Clamants: 693 (75.08%)
Tota Decisonsin Favor of Employers. 205 (22.21%)
Total Split, Compromise, or Indeterminable Decisons: 25 (2.71%)
Totd Decisions Reviewed During Justice Scott’s Tenure: 276
Tota Decisons Reviewed During Justices Workman & Albright’s Tenures: 647
Totd Decisons Reviewed Since Justice Albright on Court: 455
Totd Decisonsin Favor of Clamants,
Excluding Justice Scott’s Tenure 548 (84.70%)
Totd Decisonsin Favor of Employers,
Excluding Justice Scott’s Tenure 82 (12.67%)
Totd Split, Compromise, or Indeterminable Decisons,
Excluding Justice Scott’s Tenure 17 (2.63%)
Totd Decisonsin Favor of Clamants,
During Justice Scott’s Tenure 145 (52.54%)
Totd Decisgonsin Favor of Employers,
During Justice Scott’s Tenure 123 (44.57%)
Totd Split, Compromise, or Indeterminable Decisons,
During Justice Scott’s Tenure 8 (2.90%)
Totd Decisonsin Favor of Clamants,
Since Judtice Albright on Court 387 (85.05%)
Totd Decisgonsin Favor of Employers,
Since Justice Albright on Court 60 (13.19%)
Totd Split, Compromise, or Indeterminable Decisons,
Since Justice Albright on Court 8 (1.76%)
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Voting Records of Individua Justices:

In Favor of Claimants In Favor of Employers Split, Compromise,
or Indeterminable

McGraw 902 (97.83%)* 6 (0.65%)** 14 (1.63%)
Starcher 825 (89.38%) 74 (8.02%) 24, (2.60%)
Davis 558 (61.05%)* 335 (36.65%) 21 (2.30%)
Maynard 246 (26.65%) 657 (71.18%) 20 (2.17%)
Albright 379 (83.30%) 64 (14.07%) 12 (2.64%)

* Jugtice McGraw was disqudified from one of the 923 decisions reviewed; Justice Davis was
disqudified from nine of the 923 decisons reviewed.

** There were no votes recorded by Justice McGraw, other than the one virtudly certain
typographical error in the 12" Memorandum Order of the Fall 2001 term with 34 petitions decided,
that were in favor of employers after the Fall 1999 term. As explained in the table above, the
decision in question recorded Justice McGraw dissenting from an Order of the Court granting a
clamant a 5% permanent partid disability award in an occupationa pneumoconiocssclam. The
decison aso recorded Justice Maynard as voting for the clamant in the decison. Thisisentirdy
inconsstent with both Justices voting records in hundreds of such claims, so an “indeterminable’
decision was recorded for each.

Awards of Permanent Tota Disability or Dependent’ s Benefits Granted/Upheld: 99
Awards of Permanent Tota Disability or Dependent’ s Benefits Reversed: 0
Denid of Permanent Totd Disability or Dependent’ s Benefits Upheld: 39
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10.

11.

12.

Index Of Studies, Reports and Articles Reviewed

Asbestos Litigation Costs and Compensation: An Interim Report — RAND Indtitute for
Civil Judtice, 2002

Bringing Justice to Judicial Hellholes — American Tort Reform Assoc., 2002

Civil Justice Report, One Small Step for a County Court . . . One Giant Calamity
for the National Legal System, Center for Lega Policy of the Manhattan Indtitute, April
2003

Class Action Litigation Abuse in America — Considered Opinion; James
Wooten, U.S. Chamber Indtitute of Lega Reform, 2002

Commission on the Future of the West Virginia Judicial System, 1998

Court Watch: The Impact of the West Virginia Supreme Court On Our State's
Economy — A Report Prepared for the Members of the WV Chamber of Commerce

Spring 1999

Fall 1999

Spring 2000

Fall 2000

Spring 2001

Fall 2001 — Spring 2002

Satisicd Information — 1999-2002

@ropo0ow

Does a Sate's Legal Framework Affect Its Economy? (Reliance on January 11, 2002
Harris Interactive Report, Sate Liability Ranking Study, Todd G. Buchholz and Robert

W. Hahn)

The Institute of Legal Reform Malpractice Liability in West Virginia—
The U.S. Chamber Indtitute for Lega Reform, Harris Interactive, Nov. 2002

Justice in Jeopardy, Report of the American Bar Association Commission
on the 21% Century Judiciary, May 2003

Litigation Fairness Campaign (All are Internet Articles)

a. Internet Links— www.litigationfairness.org

b. Sudies and Surveys

C. Facts and Figures— America’s Class Action Crisis
d. Updates

Medical Monitoring: Are Some Sates Walking into a Legal Thicket? — American
Legidative Exchange Council, Spring 2001

Medical Monitoring: A Viable Remedy for Deserving Plaintiffs or Tort Law's Most
Expensive Consolation Prize? — William Mitchdl Law Review, 2000
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13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24,

25.

26.

27.

Medical Monitoring: Should Tort Law Say Yes? — Wake Forest Law Review, Winter
1999

Miscdlaneous Articdles & Commentary from American Trid Lawyers Association
Citizensfor Sound Economy, Manhattan Ingtitute and American Tort Reform
Foundation

Nation’s Obstetrical Care Endangered by Growing Liability Insurance Crisis;, ACOG
Announces “ Red Alert” States Where Care is Most at Risk— Internet Article and ACOG
(American College of Obstetricians and Gynecologists) Fact Sheet - Red Alert:

The Hot States, 2002

The Negative Impact of the Current Civil Justice System on Economic Activity in West
Virginia — Prepared for The West Virginia Chamber of Commerce by The Perryman
Group, 2002

Public Attitudes Toward The American Legal System and Proposed Class
Action Reform Legidlation — Fall 2001 Research Study — Prepared by Penn, Schoen &
Berland Associates and Public Opinion Strategies, Sept. 2001

The Secondary Impacts of Asbestos Liabilities— United States Chamber of Commerce,
NERA Economic Consulting, Jan. 2003

Small Business Survival Committees Seventh Annual Small Business Survival 1ndex
2002: Ranking the Policy Environment for Entrepreneurship Across the Nation,
Raymond J. Kesting, Chief Economist, July 2002.

Sate by Sate Polling on The Class Action System — National Results from
National Survey — Inditute of Legd Reform, U.S. Chamber of Commerce -

May 2002

State Competitiveness Report 2001 — Beacon Hill Indtitute at Suffolk University, 2001
U.S. Chamber of Commerce Sate Liability Systems Ranking Sudy -

Fina Report — U.S. Chamber of Commerce Report Card on State Liability

Systems, Harris Interactive, Jan. 2002

U.S Chamber of Commerce Sate Liability Systems Ranking Sudy —
Fina Report— U.S. Chamber Indtitute of Lega Reform, April 2003

U.S Tort Costs: 2002 Update— Tillinghegt- Towers Perrin, 2002.
West Virginia Court System 2001 Annual Report — Supreme Court, 2002

What are the Costs of Civil Litigation in West Virginia? — The Regiona Economic
Review, Marshdl Univerdty, Winter 2002

Who Pays for Tort Liability Claims? An Economic Analysis of the U.S Tort Liability
System — Council of Economic Advisers, April 2002
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Summary Of Survey Regarding Civil Justice
System Reform In West Virginia

Civil Justice Committee Of The Defense Trial Counsal Of West Virginia

GENERAL INFORMATION

1. How many lawyers practice in your firm?

1 Solo practitioner

_ 18  1-10lawyers

13 11-25lawyers

_ 24  26-50lawyers

28  Morethan 50 lawyers

2. How long have you been admitted to practice law?

_ 14  0O-5years

_ 15 6-10years

14  11-15years

_ 15 16-20years

__26__morethan 20 years

3. Inwhét city isyour office located?

Bluefidd (3)
Charleston (27)
Clarksburg (1)
Elkins (1)
Fairmont (2)
Huntington (20)
Martinsburg (5)
Morgantown (6)
Various (1)
Whedling (15)
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STATE THE EXTENT TO WHICH YOU AGREE OR DISAGREE WITH THE
FOLLOWING STATEMENTS:

SUPREME COURT OF APPEALS OF WEST VIRGINIA

4. The Supreme Court of Appedsfairly decides civil gppedls based on an objective evauation
of the Sate of the law in West Virginia

0 Strongly agree

8  Somewhat agree

1 Neither agree nor disagree

__ 26 Somewhat disagree
49  Strongly disagree

5. The Supreme Court of Appedlsisnot result-oriented in its decisons on civil appeds.
1  Strongly agree

3 Somewhat agree

_ 4 Naeither agree nor disagree
19 Somewhat disagree
__ 57 Strongly disagree

6. Thejustices of the Supreme Court of Appeds have aways treated the lawyers that appear
before them with respect during ora argument.

9  Strongly agree
19 Somewhat agree

15 Naeither agree nor disagree
29 Somewhat disagree

_ 10 Strongly disagree
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. Thejudtices of the Supreme Court of Appeds do not exhibit partidity or bias toward any
litigants that appear before the court.

1  Strongly agree

1  Somewhat agree

_ 9  Naeither agree nor disagree

34  Somewhat disagree
__ 40 Strongly disagree

. The Supreme Court of Appedsisin the mainstream when compared to other jurisdictions
inits gpplication of law in avil cases.
0 Strongly agree

2 Somewhat agree

__ 3 Naeither agree nor disagree
_ 38 Somewhat disagree
_ 41 Strongly disagree

. The Supreme Court of Apped s fairly applies and/or enforces the requirements of the Rules
of Civil Procedure, the Rules of Evidence and the Rules of Appellate Procedure.

0 Strongly agree
_ 11 Somewhat agree

__ 12 Neither agree nor disagree
__ 32 Somewhat disagree

_ 29 Strongly disagree
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WEST VIRGINIA CIRCUIT COURTS

10. West Virginiacircuit court judges fairly decide issuesin civil cases based on an objective
evduation of the gate of the law in West Virginia

2 Strongly agree
__ 26 Somewhat agree
__ 10 Neither agree nor disagree
_ 33 Somewhat disagree
12 Strongly disagree
11. West Virginiacircuit court judges are not result-oriented in their decisons on civil cases.
_ 2 Strongly agree
18 Somewhat agree
11 Neither agree nor disagree
40  Somewhat disagree
12 Strongly disagree

12. West Virgniacircuit court judges have dways trested the lawyers that appear before them
with respect during oral argumen.

6 Strongly agree
__ 47 Somewhat agree

11 Neither agree nor disagree
_ 18 Somewhat disagree

_ 1  Strongly disagree
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13. West Virginiacircuit court judges do not exhibit partidity or bias toward any litigants that
appear before them.

0 Strongly agree

_ 18 Somewhat agree
__ 8  Naeither agree nor disagree
__ 44  Somewhat disagree
13 Strongly disagree
14. West Virginiacircuit court judges fairly gpply and/or enforce the requirements of the Rules
of Civil Procedure, the Rules of Evidence and the Rules of Appellate Procedure.
_ 1  Strongly agree
24  Somewhat agree
__ 14 Neither agree nor disagree
_ 30 Somewhat disagree
15 Strongly disagree
15. West Virginia s circuit court judges often have to dlow a case to continue to trid that they
would otherwise dismiss or grant summary judgment because of the threet of reversa by
the Supreme of Court of Appeds.
__ 48 Strongly agree
21 Somewhat agree
__ 6 Neither agree nor disagree

__ 2 Somewhat disagree

6 Strongly disagree
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SELECTION OF JUDGES

16. A merit sdlection process for judges and justices would be preferable to West Virgnid's
current system of partisan eections.

17.
_ 58  Strongly agree

_ 18  Somewhat agree

_ 4 Neither agree nor disagree

1 Somewhat disagree

_ 3 Strongly disagree

18. Lawyer contributionsto judicia dection candidates affect the outcome of cases.

_36___ Strongly agree

31 Somewhat agree

_ 13 Nether agree nor disagree

1 Somewhat disagree

_ 3 Strongly disagree

19. Lawyer contributions to judicid eection candidates taint the system of justice.

b3 Strongly agree

_ 21  Somewhat agree

_ 4 Neither agree nor disagree

_ 4 Somewhat disagree

_1 Strongly disagree
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MASSTORTS

20. The Mass Litigation Pane rules guarantee that defendants' rights are protected in mass tort
Cases.

1 Strongly agree

_ 3 Somewhat agree

13 Nelther agree nor disagree

_ 24  Somewhat disagree

_ 40  Strongly disagree

OTHER AREAS OF CONCERN

21. The plaintiffs bar exerts too much influence over the judicid and legidative processesin
West Virginia

__ 43  Strongly agree

24  Somewhat agree

9 Neither agree nor disagree

_4 Somewhat disagree

2 Strongly disagree

22. The mogt sgnificant problems with the civil justice system in West Virginia originate not
with the legidature, but with the Judiciary.

_ 44  Strongly agree

_ 24  Somewhat agree

9 Neither agree nor disagree

_ 5 Somewhat disagree

2 Strongly disagree
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23. West Virginiajustices and judges make incong stent gpplications of evidentiary and
procedural principlesin order to asss plaintiffsin civil cases

23 Strongly agree

__ 46 Somewhat agree

_ 12 Nether agree nor disagree

2 Somewhat disagree

_1 Strongly disagree

24. The Defense Trid Counsd of West Virginia should be more active in promating cvil
justice reform in West Virginia

_ 50  Strongly agree

23 Somewhat agree

_ 4 Neither agree nor disagree

3 Somewhat disagree

_ 4 Strongly disagree

25. Judges having ex parte contacts with plaintiff’s counsd is a ggnificant problem in West
Virginia

_ 11 Strongly agree

33 Somewhat agree

_ 25  Neither agree nor disagree

_ 11 Somewhat disagree

_ 4 Strongly disagree
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TORT REFORM

26. | amin favor of adoption of the following reformsto the civil justice system (check al that
aoply):

__ 62 Punitive damage limitations

_ 28  Capson compensatory damages

__ 65 Classaction/Mass Litigation reform

55  Collatera sourcereform

__ 67 Joint and severd liability reform

51  Medica mapractice reform

_ 35 Federd product liahility law (preempting al state product liability laws)
_ 64 Venue/Forum non-conveniens reform

APPELLATE COURTS

27. Thelack of an intermediate level gppellate court hearing civil gppedsisunfair to
defendants.

19  Strongly agree

__ 27 Somewhat agree

__ 24 Nether agree nor disagree

11 Somewhat disagree

_2 Strongly disagree

28. An appdlate system that only alows for only discretionary appeds of civil casesisunfar
to defendants.

26 Strongly agree

__ 26 Somewhat agree

__ 18  Neither agree nor disagree

12 Somewhat disagree

_1 Strongly disagree
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JURIES
29. duriesin West Virginiaare usudly fair in deciding civil cases.

_8 Strongly agree

_ 38 Somewhat agree

_ 13 Neither agree nor disagree

_ 21 Somewhat disagree

3 Strongly disagree
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Report Of Huntington Regional M eeting;
Defense Trial Counsd Civil Justice Committee

The Huntington Regiond meeting was convened a the offices of the Chamber of
Commerce in Huntington, West Virginia a& 3:30 pm. on March 19, 2003. The medting lasted
about two (2) hours, and was atended by employee representatives for smal and large business
concernsin the Huntington area.

Those business representatives atending and participaing in the meeting spoke a length
about their concerns and the perils and high cost of doing business in West Virginia because of the
Workers Compensation system (rates, standards, rules of ligbility, etc.) and the litigation climate
here.  One representative who had significant experience outside the dtate indicated that he had
seen "nothing like' what he sees in West Virginia and other jurisdictions. He described West
Virginia as beng ten (10) years behind the times paticulaly in the employment law ares,
paticularly because every potentid discrimination clam turns into a civil action in addition to a
State or Federd adminidtration matter. According to this individud, nowhere ese he does
busness do employees have the resort to the civil courts, over and above adminigtrative remedies,
that they do here.

All representatives indicated concern about the nature and degree of lawyers Solicitation
and the lack of any type of meaningful sanctions, including actua sanctions or awards of costs and
attorney fees, agang lawyers and/or parties who bring questionable civil actions. Overdl though,
there is a belief that there are too many lawyers in West Virginia and that they are forced to “scrap”
for work and do not screen the cases that they bring and file.

With respect to the West Virginia legidature, the representatives indicated that they do not
believe the West Virginia legidature was a mgor problem, noting that over the years, dthough

they have some dgnificant pogtions of influence, there are a limited number of o cdled
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“plantiffs lavyers’ in the legidature, and as a result of recent dections, the numbers have been
further reduced. The representatives noted that plaintiffS lawyers have more impact on the
legidative process through their subgantid monetary campaign contributions than anything else,
and the problem with the legidature relates more to the significant number of education and labor
oriented members of the legidature. The representatives aso noted that as it currently stands, the
West Virginia Supreme Court of Appeals writes more law than does the West Virginialegidature.

All representatives present were uniform in their fedings that they generdly receive farer
treetment in Federd Court than in State Court, and that about the West Virginia Supreme Court
Appeds is a red problem. They are mad as hdl a them. All expressed the belief that the public
does not redlize the impact of the Supreme Court on our day to day lives, business, jobs, etc. They
indicated tha in order to achieve a farer and more "baanced’ civil jugice system in the Sae,
ggnificant efforts must be made to defeat Justice McGraw's re-éection bid in two (2) yeas.
Harshest criticism was reserved for Justice McGraw, but there was aso the generd belief that four
(4) of the five (5) judtices, save Jugice Maynard, have a plaintiff's-result orientation. No one redly
believes that cases are decided predicated on what the law requires. They appear to be result-
oriented and antibusiness.

There was less criticism of the circuit courts, primarily because of the perception that the
circuit judges in Cabel County are generally conservative. However, for those representatives who
do business in the northern part of the date particularly, it was the definite expressed opinion that
businesses do not get a fair shake there.  Similar concerns were expressed as to the southern
jurisdictions.

There was a generd awareness that recent lobbying efforts in the legidature produced few
results, with the notable exception of the medical mapractice reform act and the new venue aiute.
It was generaly acknowledged that there was no red reform for the insurance industry because

"nobody gives a sh.." aout insurance companies.
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There was a definite bdief that overdl West Virginia has an entittement mentdity that
effects voting for Legidaors and judges and results in a Robin Hood mentdity in the jury box,
paticularly as it relaes to big busness government and out-of-state entities. There was a generd
belief that many unfair settlements are reached because the potentid exposure is Smply too gredt.
One representative expressed the opinion, however, that if one settles on this bass, a company
deserves what it gets, and that dl cases should be defended as a matter of principle.  This
representative believed that in doing so, he could prevent frivolous claims from being filed.

Employee representatives present expressed a firm belief that defense lawyers need to get
more involved in spesking out againg what they perceive to be the civil abuses heaped upon them
in the courts of West Virginia One representative noted that in his lobbying efforts a the
legidaiure he sees the plantiff lawyers there dl the time, that they are very wdl organized and
funded, but that he never sees defense lawyers represented there. There seemed to be a sense from
these representatives that more defense lawyers need to be willing to participate in the judicid
process by running for judgeships and providing reasonable dternatives to the judges who are in
office now and are generdly percelved to be plaintiff result-oriented.

One representative expressed disdain for the fact that West Virginia had become a "mass
tort" haven. The fact that so many clams that have no red reationship to West Virginia are filed
here is clear evidence it is believed that this state is a good place for plaintiffs to bring cases. There
was a generd bdief that if judges were gppointed, insteed of eected, that this would improve
somewhat. Even though judicid gppointments may result in some liberd and some conserveive
judges being appointed as the changes occur in the party in control of the governorship, a least
there would be some meaningful change in the judicia perspective, which gppears to rarely occur
through the norma eector process. Nevertheess, no one believed that such a dramatic change in
our condtitution so asto alow for the appointment of judges could occur.

Following the discusson, there is a generd consensus that West Virginids civil judice
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system problems relae to West Virginids culture and attitude of entittement, which effects the
public, legidature, judges, and jurors. The grestest single problem a the present time was
unanimoudly viewed as the makeup of our current Supreme Court.

Consequently, it would appear clearly that business will set their sights on trying to find a
moderate candidate to oppose Justice McGraw in the next dection, and then they will turn their
attention to Justice Starcher in the following dection. It was believed by those paticipating at the
meeting that, as Justice Maynard expressed in a recent speech, tha irrespective of what the
legidature does the red power is in the supreme court and that the supreme court has been eected

"under the radar screen” for too long.
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Defense Trial Counsdl of West Virginia - Civil Justice Committee
Charleston/K anawha Regional M eeting -

March 26, 2003

21 attendees - representatives of banks, hospitas, red edate investors, manufacturers, business
community leaders, insurance companies, lobbyists

Identification of problems in West Virginias civil justice sysem and possble causes thereof, as
well asthe identification of potentia solutions

1. Problems and Causes
1. Mass Torts

1. ease of prosecution
2. fee generation

2. Workers Compensation
1. viewed as an entitlement
3. Third-Party Bad Faith
1. Only 1 of 6 Sates
4, Claim Settlement - settling cases to avoided exposure and expense
1. cause or effect?
5. Rantiffs lavyers
1 contingent fee
2. increasein lega cost
3. fee shifting rules - loser pays?

6. Defense lawyers

1. avoid trid?

2. last minute settlements
7 Juries

1 makeup of juries

2. fear of juries
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8. Judges
1. do not rule
2. control of triad
3 forced mediation
4 partisan dections - political postions
5 lack of voter education

0. West Virginia Supreme Court

incongstent

abandonment of stare decisis

the Justices have a socid agenda

lack of checks and balances

12-year terms are too long

lack of voter education on importance of Supreme Court

SuhkhwbdpE

Potentid Solutions
1. Participation in the process
1 grass roots process to educate the eectorate on function and
importance of the court system
2. be willing to support jury duty - for themselves and their employees
2. Different process to select judges and justices
3. Locate and support Supreme Court candidate who will address these issues
1 be willing to contribute time and money to support such a candidate

4, Company laws

1. utility PACs
2. corporate PACs

5. Broader tort reform than medical mapractice

6. Workers' compensation reform
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Defense Trial Counsd Civil Justice Committee
Eastern Panhandle Regional M eeting

A regiond meeting was hdd April 28, 2003. Those in atendance included lawyers,
physicians, contractors and managers of locd plants as well as human resources representatives.

The Committee heard primarily from the busness leaders in attendance concerning ther
concerns and priorities with respect to the civil justice system in West Virginia

All in atendance agreed that meaningful tort reform is key to the continued vitdity and
expanson of busness in West Virginia Problems unique to the locae concerning competition with
facilities in neighboring dates were discussed. Neighboring dtates are perceived to have a more
business-friendly climate.

For example, one phydcian explained that the loca hospitd competes with facilities in
neighboring sates that are nearby. Nether of the hospitds, located in Virginia and Maryland,
respectively, pay sdes tax which places West Virginia hospitls a a disadvantage from the
beginning of its fiscd year. In addition, a recent increase in the pay scde at one facility has put an
additional burden on the ever-present nursing shortage.

Severd others present spoke generdly about the lack of uniformity concerning the
interpretation of dSautes paticulaly between doate agencies and municipdities. Key to this
discusson was an issue concerning bid irregularities for congdruction projects. This was identified
as akey lobbying point by the West Virginia Contractors Association.

Without exception, dl in atendance agreed that the key to solving issues presently facing
West Virginia is meaningful tort reform and a change to the present compostion of the West
Virginia Supreme Court of Appeds.  Meaningful tort reform is a tem that tekes on various
meanings depending upon the agenda of the advocate, however, most agreed that defense trid
counsd ae in a unique podtion to bring aout change snce in many indances it will be defense
trid counsd who will lose by a dgnificant overhaul of the tort sysem. Generad discussons
centered upon potentid fee shifting, the perceived change in the true burden of proof in workers
compensation cases, the continued increase of insurance premiums across dl lines of busness,
potentid cancdlation of policies, the moratoriums imposed by certain insurance carriers and the
recent pull out of insurance cariers in West Virginia coupled with the dradic difference in
premiums in West Virginia as opposed to the five states which border it.

With respect to the upcoming Supreme Court dection, al agreed that the primary in May is
mogt likely the most important dection in West Virginia for the next 10 years. In that regard dl in
atendance pledged to support a pro-business candidate, to encourage local Legidators to continue
with the pro-busness platform many ran on and to engage in concerted efforts with respect to the
election. A locd contractor reported that the Contractors Association has devoted its resources to
the Supreme Court éection. Those in attendance agreed that campaign contributions done will not
auffice but that funds must be utilized for worker/voter education. The Contractors Association,
for example, plans to embark upon a public reations campaign to educate workers how the eection
could persondly impact them.

The group identified three key issues of tort reform: reped of the collateral source rule,
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reped of joint and severd lidbility, reverang the private cause of action for third party “bad fath”
clams. The group was primarily concerned about the levdl of favorable response that can be
expected from its legidative delegation.

Given the obvious support of the issues which the Civil Jusice Committee is facing, those
in atendance determined that they would like to continue to meet to bring about tort reform and to
have an influence upon the upcoming Supreme Court eection. Those in atendance will adso solicit
other business leadersin the area for further involvement.
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Report Of Princeton, WV Regional M eeting

A meding was held in Princeton, West Virginia, on April 4, 2003. At tha time,
goproximately 14 people from the business community appeared for a genera discusson on a
variety of mattersincluding our Judiciary.

As a generd consensus, the participants acknowledge that we have a problem with at least a
perception of an anti-busness climate in West Virginia  Interestingly, however, no one seemed to
be in favor of gppointment of judges and, in fact, my attempt D initiate a discusson on that issue
was rgected. They acknowledge the need for continued tort reform and was very supportive of the
medical ma practice reform measures that have been taken during the past legidative session.

General spesking, the biggest concern on the minds of people in atendance a our meeting
was workers compensation. We have dready experienced a number of businesses going across
the date line soldy because the workers compensation insurance laws in the Commonwedth of
Virgniaare much more business oriented in West Virginia
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Report Of Whedling Regional M eeting
Defense Trial Counsd Civil Justice Committee

On March 13, 2003, business leaders from various segments of the community met to
discuss their perception of West Virginia Civil Legd Sysem. These eight individuds represented
a nonprofit organizetion, the Chamber of Commerce, the hedth care industry and education. In
addition, three lawyers from the City were in attendance.

The following issues were discussed:
1) Jduries.

(@ Jdury sarvice - none of the individuds had ever served on a jury in a civil case,
dthough severd had served on grand juries At least one individua noted that her employer
actively encouraged employees to serve on juries if sdected. Concern was expressed with regard
to the makeup of the juror pool and the intelectud ability of jurors sdected to serve in complicated
civil cases. Severd questioned whether there was any way to improve the pool of jurors so that the
likelihood of obtaining a better-educated jury would be increased.

(b) Number of jurors - there was a consensus that the number of jurors should be
increased from a number greater than six (6) but less than twelve (12). A concern was expressed
that there may be difficuty finding twelve (12) qudified jurors. Concern was adso expressed that
with asmaller panel, one or two dominate persons can effectively sway the entire pand

(2  Judges

There was a definite sentiment that there are some judges who are so plaintiff oiented that
the individuds fdt that they, if defendants would not get a far trid. There is a perception that
there was an “old boy” network and that judges do know which lawyers have supported them in
their eections and that other lawyers or the litigants represented by those lawyers would not be
treeted farly by that judge. The consensus was that eection of judges should be diminaed in
favor of gppointment. Efforts should be made so that there is a diversty of individuas who would
be involved in any gppointment process to avoid partisan palitics and/or control by any one interest
group. There is a feding that not just judges but that the law in generd favored employees and
plantiffs rather than defendants.

3 Frivolous lawsuits:

There was a consensus that there are too many lawyers which results in too many frivolous
lawsuits being filed. There is a perception that there are a lot of frivolous lawsuits filed and that
judges permit these lawsuits to go forward, thus wasting time and money on the pat of the
businesses who are sued. There was dso the feding that some lawyers file lawsuits just to obtain
nomina compensation, even though they know tha the case is not “winnable’. Some individuds
fdt that these lawyers file suit on the expectation that the defendants will settle rather than litigate
the case.

There was adso the perception that many people in the community felt tha insurance was
there not just to compensate you for your loss, but just to give you money.
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Interestingly, there seems to be the feding that mogst of the litigants in plantiff’'s cases are
poor and/or uneducated.

Some express the concern that with the medicd mdpractice bill having been adopted,
plantiffs lavyerswill now shift to some other “victim”.

One individud suggested that perhaps the British concept of “loser pays’ should be
adopted into our civil justice system.

4 Jury Awards.

(@ Amount:  Some fdt that plaintiff’s attorneys build up medical expenses in order
to recover a larger award. The sentiment was dso expressed tha plantiffs smply have an
unredigtic expectation with regard to what to expect as an award and that jurors have no red
understanding of the large sums of money that they award. Again, there is a feding that the jurors
were not educated well enough to understand the effect of huge awards.

(b) Punitive_Damages. The consensus was that punitive damages should not go just
to the plaintiff who brought the lawsuit, but should somehow be given back to the community.

) Collatera Source Rule:

The consensus was to diminate the collateral source rule.

(6)  Jointand Several Lighility:

Everyone seemed to agree that the percentage of an award that a defendant should
have to pay should be equivalent to his or her percentage of fault.

@) Venue:

Everyone agreed that the statute should be changed so that venue would be more
narrowly construed.

8 Lawyers.

(8 Fees While there was no consensus as to what a cap on lawyer’s fees should be,
It was agreed tha there should be some limit on contingency fee contracts. Lawyer greed was
noted severd times as being behind the contingency fee contract and the filing of frivolous
lawsuits.

(b) Lawyer Advetisng: Mogt fet that lawyers should be permitted to advertise
athough some objected to the nature of some specific commercids.
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Report On M or gantown/Fair mont/Clarksburg
Regional M eeting

A regiond meeting was sponsored in the Morgantown/Farmont/Clarksburg area on

Monday, March 24, 2003. The meeting was held a the Farmont Holiday Inn. A socid sesson
began a 500 pm. The meeting took place from 5:30 p.m. to approximately 7:30 p.m. Bill
Gdeota and Lisa Rose hosted the meeting.

Approximatdly 50 invitations were sent out to business, government and community leaders

in the Morgantown/Fairmont/Clarksburg area. Approximately 20 individual s attended.

An interesing and livdly discusson took place during the meeting.  The fdllowing is a

summary of the topics discussed and raised during the mesting.

1.

10.

11.

12.

Wes Virginids sysem of decting judges should be diminatedrevised. Appointment of
judges is considered more appropriate.

The current West Virginia Supreme Court of Appedls is a deterrent to economic
development in this Sate.

The lack of an intermediate gppellate court in West Virginia contributes to the litigation
crigsin this gate.

There should be a method/ivehicle through or by which the members of our Supreme Court
are held accountable for their professona conduct and their rulings.

The fact that our legidature recently enacted tort reform in medicd mapractice cases is
evidence of thefalure of thejudicid system.

As a redidic and practicd matter, summary judgment practice does not exist in West
Virginia

Lawyers should not contribute to judicia campaigns.

Insurance companies settle out of court as a regular practice; because of fear of the system,
some claims are settled even before suit isfiled.

A “|ottery mentdity” exigtsin West Virginia

We should enact a pendty for frivolous lawsuits.  Condderation should be given to
adopting the procedure followed in Great Britain pursuant to which the loang paty pays
costs.

“Shot gun lawsuits’ are a concern.  There is no standard that needs to be met before a party
can be sued.

In some cases, dl defendants in a case are insured by the same carrier.  The interests of all

defendants may not be digned, and this creates a least a perception of conflict on the part
of the defendants.
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13.

14.

15.

16.

17.

18.

19.

The high cogt of lawsuitsis reflected in future insurance premiums.

The relationship between worker’s compensation awards and costs incurred by the public
must be brought home to the public.

In dl lawsuits, there appears to be a “presumption of perfection” Regadless of the
applicable standard of care, defendants are held to a standard of perfection.

A patient compensation fund should be established for medica ma practice cases.

The concepts of joint and severd liability and the collaterd source rule are problematic and
should be abolished.

Mog citizens who are not involved in the legd sysem or directly affected by it have no
idea of the causa connection between the judicia system (i.e. the Supreme Court) and West
Virginids poor busness and economic image;, somehow, information needs to be
disseminated to the public to enlighten the public. Suggestions for dissemingion were
through web sites, schools, and newspapers.

The Defense Trid Counsd should form a codition with other blocs within the date
Suggestions were teachers and the elderly.
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State Methods of Selection for High Court Judges

" Partisan Election
" Non Partisan Election
 Appointment with Retention Election

Appointment with no Re-Election Source: American Bar Association

Please see fact sheet for more information
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FACT SHEET ON JUDICIAL SELECTION METHODS IN THE STATES

State High Courts:
For state high courts (which are called supreme courts in 48 states) a total of 38 states have some
type of judicial elections. The breakdown of selection systems for state high courts is as follows:

Six (6) states have partisan elections (AL, IL, LA, PA, TX, WV; All judges in both lllinois and
Pennsylvania run in uncontested retention elections for additional terms after winning a first
term through a contested partisan election)

Fifteen (15) states have nonpartisan elections (AR, GA, ID, KY, MIl, MN, MS, MT, NV, NC,
ND, OH, OR, WA, WI; Ohio and Michigan have nonpartisan general elections, but political
parties are involved with the nomination of candidates, who frequently run with party
endorsements)

Seventeen (17) states have uncontested retention elections after initial appointment
(AK, AZ, CA, CO, FL, IN, IA, KS, MD, MO, NE, NM, OK, SD, TN, UT, WY; All judges in New

Mexico are initially appointed, face a contested partisan election for a full term, and then run

in uncontested retention elections for additional terms)

The remaining 12 states grant life tenure or use reappointment of some type for their
highest courts (CT, DE, HI, MA, ME, NH, NJ, NY, RI, VT, VA, SC)

Intermediate Appellate Courts:

Thirty-nine (39) states have intermediate appellate courts. The breakdown of selection systems for
intermediate appellate courts is as follows:

Five (5) states have partisan elections (AL, IL, LA, PA, TX; see note above on IL and PA)

Twelve (12) states have nonpartisan elections (AR, GA, ID, KY, MI, MN, MS, NC, OH, OR,
WA, WI)

Fourteen (14) states have uncontested retention elections after initial appointment (AK,
AZ, CA, CO, FL, IN, IA, KS, MO, NE, NM, OK, TN, UT; see note above on NM)

Eight (8) states grant life tenure or use reappointment of some type for their
intermediate appellate courts (CT, HI, MD, MA, NJ, NY, SC, VA)

Eleven (11) states do not have intermediate appellate courts (DE, ME, MT, NV, NH, ND,
RI, SD, VT, WV, WY)

Trial Courts:
A total of 39 states hold elections-whether partisan, nonpartisan, or uncontested retention elections-
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for trial courts of general jurisdiction. The breakdown of selection systems for trial courts of general
jurisdiction is as follows:

Eight (8) states have partisan elections for all general jurisdiction trial court judges (AL,
IL, LA, NY, PA, TN, TX, WV; see note above on IL and PA)

Twenty (20) states have nonpartisan elections for all general jurisdiction trial court
judges (AR, CA, FL, GA, ID, KY, MD, MI, MN, MS, MT, NV, NC, ND, OH, OK, OR, SD, WA,
WI)

Seven (7) states have uncontested retention elections for all general jurisdiction trial
courts (AK, CO, IA, NE, NM, UT, WY see note above on NM)

Four (4) states use different types of elections-partisan, nonpartisan, or retention-for
general jurisdiction trial courts in different counties or judicial districts (AZ, IN, KS, MO)

Eleven (11) states grant life tenure or use reappointment of some type for all general
jurisdiction trial courts (CT, DE, HI, ME, MA, NH, NJ, RI, SC, VT, VA)
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THE RULE OF JOINT AND SEVERAL LIABILITY

Joint and several liability is a theory of recovery that permits the plaintiff to recover damages from
multiple defendants collectively, or from each defendant individually. In a state that follows the rule of
joint and several liability, if a plaintiff sues three defendants, two of whom are 95 percent responsible for
the defendant’s injuries, but are also bankrupt, the plaintiff may recover 100 percent of her damages from
the solvent defendant that is 5 percent responsible for her injuries.

The rule of joint and several liability is neither fair, nor rational, because it fails to equitably distribute
liability. The rule allows a defendant only minimally liable for a given harm to be forced to pay the entire
judgment, where the co-defendants are unable to pay their share. The personal injury bar’s argument in
support of joint and several liability—that the rule protects the right of their clients to be fully
compensated—tfails to address the hardship imposed by the rule on co-defendants that are required to pay
damages beyond their proportion of fault.

ATRA supports replacing the rule of joint and several liability with the rule of proportionate
liability. In a proportionate liability system, each co-defendant is proportionally liable for the plaintiff’s
harm. For example, a co-defendant that is found by a jury to be 20% responsible for a plaintiff’s injury
would be required to pay no more than 20% of the entire settlement. More moderate reforms that ATRA
supports include: (1) barring the application of joint and several liability to recover non-economic damages;
and (2) barring the application of joint and several liability to recover from co-defendants found to be
responsible for less than a certain percentage (such as 25%) of the plaintiff’s harm.

Thirty-eight states have modified the rule of joint and several liability.
ALASKA

1988—Proposition Two
Barred application of the rule of joint and several liability in the recovery of all damages through a
ballot initiative on November 8, 1988.

ARIZONA

1987—SB 1036
Barred application of the rule of joint and several liability in the recovery of all damages, except in
cases of intentional torts and hazardous waste.

The Arizona Court of Appeals upheld the constitutionality of this statute in Church v.
Rawson Drug & Sundry Co., No. 1 CA-CV 90-0357, October 1, 1992.

ARKANSAS

2003—HB 1038

Modified repeal of joint and several liability instead of complete repeal, whereby defendants
who are found to be 1 percent to 10 percent at fault will only be responsible for the percentage of
damage caused, defendants who are 11 percent to 50 percent at fault could have their share of a
judgment increased up to an additional 10% if a co-defendant is unable to pay its share of a judgment,
and defendants who are 51% to 99% at fault could have their share of a judgment increased up to an
additional 20% if a co-defendant is unable to pay its share of the judgment. The reform applies to all
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damages except punitive damages. Reform provisions also do not apply to cases involving long-term
care facility medical directors

CALIFORNIA

1986—Proposition 51
Barred application of the rule of joint and several liability in the recovery of noneconomic damages.

COLORADO

1986—SB 70

Barred application of the rule of joint and several liability in the recovery of all damages. (An
amendment approved in 1987 allowed joint liability when tortfeasors consciously acted in a concerted effort
to commit a tortious act.)

CONNECTICUT

1986—HB 6134

Barred application of the rule of joint and several liability in the recovery of all damages, except
where the liable party’s share of the judgment is uncollectible. (1987 legislation limited application of this
reform to noneconomic damages.)

FLORIDA

1999—HB 775

Provided for a multi-tiered approach for applying limits on the rule of joint and several liability.

1) Where a plaintiff is at fault: Any defendant 10% or less at fault shall not be subject to joint liability; for
any defendant more than 10% but less than 25% at fault, joint liability is limited to $200,000; for any
defendant at least 25% but not more than 50% at fault, joint liability is limited to $500,000; and for any
defendant more than 50% at fault, joint liability is limited to $1 million.

2) Where a plaintiff is without fault: Any defendant less than 10% at fault shall not be subject to joint
liability; for any defendant at least 10% but less than 25% at fault, joint liability is limited to $500,000; for
any defendant at least 25% but not more than 50% at fault, joint liability is limited to $1 million; and for
any defendant more than 50% at fault, joint liability is limited to $2 million.

1986—SB 465

Barred application of the rule of joint and several liability in the recovery of noneconomic damages
in negligence actions, and for economic damages, where a defendant is less at fault than the plaintiff. The
reform does not apply to the recovery of economic damages for pollution, intentional torts, actions governed
by a specific statute providing for joint and several liability, or actions involving damages no greater than

$25,000.

The Florida Supreme Court upheld the statute as constitutional in Smith v. Department of
Insurance, 507 So.2d 1080 (Fla. 1987). The Florida Supreme Court further interpreted the Joint
and Several Liability patron of the statute in Allied Signal v. Fox, case No. 80818, Florida
Supreme Court, Aug. 26, 1993 and Fabre v. Marin, case No. 76869, Florida Supreme Court, Aug. 26,
1993.
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GEORGIA

1987—HB 1
Barred application of the rule of joint and several liability in the recovery of all damages when a
plaintiff is assessed a portion of the fault.
HAWAILI

1994—HB 1088
Barred application of the rule of joint and several liability in the recovery of all damages from all
governmental entities.

1986—SB S1

Barred application of the rule of joint and several liability in the recovery of noneconomic damages
from defendants found to be 25% or less at fault. The reform does not apply to auto, product, or
environmental cases.

IDAHO

1990—HB 744
Defined the term “acting in concert,” as used in SB 1223 (below), as pursuing a common plan or
design that results in the commission of an intentional or reckless tortious act.

1987—SB 1223
Barred application of the rule of joint and several liability in the recovery of all damages, except in
cases of intentional torts, hazardous waste, and medical and pharmaceutical products.

ILLINOIS

1995—HB 20

Barred application of the rule of joint and several liability in the recovery of all damages.

Held unconstitutional by the Illinois Supreme Court in Best v. Taylor Machine Works, Inc.,
December 1997.

1986—SB 1200

Barred application of the rule of joint and several liability in the recovery of noneconomic damages
from defendants found to be 25% or less at fault. The reform does not apply to auto, product, or
environmental cases.

TowA
1997—HF 693
Provided that defendants found to be 50% or more at fault are jointly liable for economic damages
only.
1985

Barred application of the rule of joint and several liability in the recovery of all damages from
defendants who are found to be less than 50% at fault.
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KENTUCKY

1996—HB 21

Barred application of the rule of joint and several liability in the recovery of all damages.

1988—HB 551

Codified the common law rule that when a jury apportions fault, a defendant is only liable for that
share of the fault.

LOUISIANA

1996—HB 21

Barred application of the rule of joint and several liability in the recovery of all damages.
MASSACHUSETTS

2001—HB 574

Barred application of the rule of joint and several liability in the recovery of all damages against
public accountants so that an individual or firm is only liable for damages in proportion to the assigned
degree of fault.

MICHIGAN

1995—HB 4508

Barred application of the rule of joint and several liability in the recovery of all damages, except in
cases of employers’ vicarious liability and in medical liability cases, where the plaintiff is determined not to
have a percentage of fault.

1986—HB 5154

Barred application of the rule of joint and several liability in the recovery of all damages from
municipalities. Barred application of the rule of joint and several liability in the recovery of all damages
from all other defendants, except in products liability actions and actions involving a blame-free plaintiff.
Provided that defendants are severally liable, except when uncollectible shares of a judgment are
reallocated between solvent co-defendants according to their degree of negligence.

MINNESOTA

2003—SF 872
Provided that joint and several liability does not apply to defendants found to be less than 50% at
fault.

1988—HF 1493
Provided that defendants found to be 15% or less at fault shall pay no more than four times their
share of damages.

MISSISSIPPI

2002—HB 2
In determining non-economic damages in medical malpractice cases, replaced the rule of joint and
several liability with the rule of proportionate liability.
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1989—HB 1171
Provided that the rule of joint and several liability only applies to the extent necessary for the
injured party to receive 50% of his or her recoverable damages.

MISSOURI

1987—HB 700
Barred application of the rule of joint and several liability in the recovery of all damages when a
plaintiff is assessed a portion of the fault.

MONTANA

1997—HB 571

Retained the current system of modified joint and several liability, where joint liability does not
apply to defendants found to be less than 50% at fault. Revised the comparative negligence statute to
permit the allocation of a percentage of liability to defendants who settle or are released from liability by
the plaintiff. Allowed those defendants to intervene in the action to defend against claims affirmatively

asserted.
1997—HB 572
Barred application of the rule of joint and several liability in the recovery of all damages.
Takes effect only if HB 571 is held unconstitutional.
1995—SB 212

Restored the joint and several liability reforms of 1987, which had been weakened by the
Montana Supreme Court. Provided procedural safeguards to allow joint liability to apply only when
a defendant is found to be more than 50% at fault.

1987—SB 51

Barred application of the rule of joint and several liability in the recovery of all damages from
defendants found to be 50% or less at fault.

NEBRASKA

1991—LB 88

Modified the rule of joint and several liability by replacing the slight-gross negligence rule
with a 50/50 rule, in which the plaintiff wins if the plaintiff’s responsibility is less than the
responsibility of all the defendants; Barred application of the rule of joint and several liability in the
recovery of noneconomic damages.

NEVADA
2002—AB 1

Barred application of the rule of joint and several liability in the recovery of noneconomic
damages for medical liability claims.
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1987—SB 511

Barred application of the rule of joint and several liability in the recovery of all damages,
except in product liability cases, cases involving toxic waste, cases involving intentional torts, and
cases where defendants acted in concert.

NEW HAMPSHIRE

1989—SB 110

Barred application of the rule of joint and several liability in the recovery of all damages from
defendants found to be less than 50% at fault.

NEW JERSEY

1995—SB 1494

Barred application of the rule of joint and several liability in the recovery of all damages from
defendants found to be less than 60% at fault. (The law formerly extended the 60% threshold for
noneconomic damages only.) The reform does not apply to toxic torts.

1987—SB 2703, SB 2708

Barred application of the rule of joint and several liability in the recovery of all damages from
defendants found to be less than 20% at fault. Barred application of the rule of joint and several
liability in the recovery of noneconomic damages from defendants found to be between 20% and 60%
at fault.

NEW MEXICO

1987—SB 164

Barred application of the rule of joint and several liability in the recovery of all damages,
except in cases involving toxic torts, cases in which the relationship of defendants could make one
defendant vicariously liable for the acts of others, cases involving the manufacture or sale of a
defective product (in these cases the manufacturer and retailer can be held liable for their collective
percentage of fault but not the fault of other defendants), and in situations “having a sound basis in

public policy.”
NEW YORK

1986—SB 9391

Barred application of the rule of joint and several liability in the recovery of noneconomic
damages from defendants found to be 50% or less at fault. The reform does not apply to actions
where the defendant is found to have acted with reckless disregard of the rights of others, and in
actions involving motor vehicle cases, actions involving the release of toxic substances into the
environment, intentional torts, contract cases, product liability cases where the manufacturer could
not be joined, construction cases, and other specific actions.
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NORTH DAKOTA

1987—HB 1571
Barred application of the rule of joint and several liability in the recovery of all damages,
except for intentional torts, cases in which defendants acted in concert, and products liability cases.

OHiIo

1996—HB 350

Barred application of the rule of joint and several liability in the recovery of all damages from
defendants found to be less than 50% at fault. Barred application of the rule of joint and several
liability in the recovery of noneconomic damages from defendants found to be more than 50% at
fault.

Held unconstitutional in Ohio Academy of Trial Lawyers v. Sheward, August 1999.

1987—HB 1
Barred application of the rule of joint and several liability in the recovery of noneconomic
damages when the plaintiff is also assessed a portion of the fault.

OREGON

1995—SB 601

Barred application of the rule of joint and several liability in the recovery of all damages,
except where the defendants is determined to be insolvent within one year of the final judgment. In
those cases, a defendant less than 20% at fault would be liable for no more than two times her
original exposure and a defendant more than 20% liable would be liable for the full amount of
damages.

1987—SB 323

Barred application of the rule of joint and several liability in the recovery of noneconomic
damages. Barred application of the rule of joint and several liability in the recovery of all damages,
where the defendant is found to be less than 15% at fault.

PENNSYLVANIA

2002—SB 1089

Barred application of the rule of joint and several liability in the recovery of all damages,
except when a defendant has not: (1) been found liable for intentional fraud or tort; (2) been held
more than 60% liable; (3) been held liable for environmental hazards, or; (4) been held civilly liable as
a result of drunk driving.

SOUTH DAKOTA
1987—SB 263

Provided that “any party who is allocated less than 50% of the total fault allocated to all
parties may not be jointly liable for more than twice the percentage of fault allocated to that party.”
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TEXAS

2003—HB 4
In toxic tort cases, the threshold for joint and several liability raised from 15% to 50%.

Defendant pays only assessed percentage of fault unless defendant is 50% or more responsible.

Defendants can designate (as opposed to join) other responsible third parties whose fault
contributed to causing plaintiff’s harm

1995—SB 28

Barred application of the rule of joint and several liability in the recovery of all damages from
defendants found to be less than 51% at fault.

1987—SB 5

Barred application of the rule of joint and several liability in the recovery of all damages from
defendants found to be less than 20% at fault, except when a plaintiff is found to be fault free and a
defendant’s share exceeds 10%, and when damages result from environmental pollution or hazardous
waste.

UTAH

1999—HB 74
Clarified the 1986 statute that totally abolished joint liability to address the Utah Supreme

Court decision in Field v. The Boyer Company.
1986—SB 64

Barred application of the rule of joint and several liability in the recovery of all damages.
VERMONT

1985

Barred application of the rule of joint and several liability in the recovery of all damages.
WASHINGTON

1986—SB 4630

Barred application of the rule of joint and several liability in the recovery of all damages,
except incases in which defendants acted in concert or the plaintiff is found to be fault free, or in cases
involving hazardous or solid waste disposal sites, business torts and manufacturing of generic
products.

WEST VIRGINIA
2003—HB 2122

Modified joint and several liability in medical malpractice cases so that liability is several
among defendants who go to trial, but does not take into account settling defendant’s liability.
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‘WISCONSIN

1995—SB 11

Barred application of the rule of joint and several liability in the recovery of all damages from
defendants found to be less than 51% at fault. Provided that a plaintiff’s negligence will be measured
separately against each defendant.

WYOMING

1994—SF 35

Amended the joint and several liability reform passed in 1986. Defined when an individual is
at fault. Specified the amount of damages recoverable in cases where more than one party is at fault.
Clarified the relationship between fault and negligence.

1986—SB 17

Barred application of the rule of joint and several liability in the recovery of all damages.

oono
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THE COLLATERAL SOURCE RULE

The collateral source rule of the common law says that evidence may not be admitted at trial to show
that plaintiffs’ losses have been compensated from other sources, such as plaintiffs’ insurance, or
worker compensation. As a result, for example, 35% of total payments to medical malpractice
claimants are for expenses already paid from other sources.

Twenty-five states have modified or abolished the collateral source rule.

ALABAMA
1987
Permitted the admissibility of evidence of collateral source payments.
ALASKA
1986—SB 337

Permitted the admissibility of evidence of collateral source payments. Provided for awards to
be offset with broad exclusions.

ARIZONA

1993—SB 1055

Extended the existing collateral source legislation from medical malpractice issues to other
forms of liability litigation. Under this legislative approach, a jury would not be bound to deduct the
amounts paid under a collateral source provision, but would be free to consider it in determining fair
compensation for the injured party.

COLORADO

1986—SB 67
Permitted the admissibility of evidence of collateral source payments. Provided for awards to
be offset with broad exclusions.

CONNECTICUT

1986—HB 6134
Permitted the admissibility of evidence of collateral source payments. Provided for awards to
be offset with broad exclusions.

FLORIDA

1986—SB 465

Provided for awards to be offset with broad exclusions.

The Florida Supreme Court upheld the collateral source provision as constitutional
in Smith v. Department of Insurance, 507 So.2d 1080 (Fla. 1987).
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GEORGIA

1987—HB 1

Permitted the admissibility of evidence of collateral source payments.

The Georgia Supreme Court held the collateral source provision unconstitutional in

Georgia Power v. Falagan, No. S9041245, April 1991.
HAwWALI

1986—SB S1
Provided for payment of valid liens (arising out of claims for payments made from collateral
sources for costs and expenses arising from an injury) from special damages recovered.

Prevented double recoveries by allowing subrogation liens by insurance companies or other
sources; third parties are allowed to file a lien and collect the benefits paid to the plaintiff from the
plaintiff’s award. The reform does not affect the amount of damages paid by the defendant to the
plaintiff.

IDAHO

1990—HB 745

Permitted the admissibility of evidence of collateral source payments. Provided for awards to
be offset to the extent that they include double recoveries from sources other than federal benefits,
life insurance, or contractual subrogation rights.

ILLINOIS

1986—SB 1200
Provided for awards to be offset for benefits over $25,000, as long as the offset does not reduce
the judgment by more than 50%.

INDIANA

1986—SB 394

Permitted the admissibility of evidence of collateral source payments, with exceptions.
Provided for awards to be offset at the court’s discretion. Permitted a court to instruct a jury to
disregard tax consequences of its verdict.

TowA

1987—SF 482

Permitted the admissibility of evidence of collateral source payments.
KANSAS
1988—HB 2693

Permitted the admissibility of evidence of collateral source payments, where damages exceed
$150,000. Provided for awards to be offset when the court assigns comparative fault.

ATRA’s Tort Reform Record, June 30, 2003 edition 14



The $150,000 threshold for the admissibility of collateral sources into evidence was
held unconstitutional by the Kansas Supreme Court in Thompson v. KFB Insurance

Company, Case No. 68452 (1993).
KENTUCKY

1988—HB 551
Mandated that juries be advised of collateral source payments and subrogation of rights of
collateral payers.

MAINE

1990
Provided for awards to be offset by collateral source payments, where the collateral sources
have not exercised subrogation rights within 10 days after a verdict for the plaintiff.

MICHIGAN

1986—HB 5154

Permitted the admissibility of evidence of collateral source payments after the verdict and
before judgment is entered. Permitted courts to offset awards, as long as a plaintiff’s damages are not
reduced by more than the amount awarded for economic damages.

MINNESOTA

1986—SB 2078

Permitted the admissibility of evidence of collateral source payments only for the court’s
review. Provided for awards to be offset by collateral source payments, unless the source of
reimbursement has a subrogation right.

MISSOURI

1987—HB 700

Permitted the admissibility of evidence of collateral source payments, but provided that a
defendant who presents collateral source payments as evidence waives his right to a credit against the
judgment for that amount.

MONTANA

1987—HB 567

Permitted the admissibility of evidence of collateral source payments, unless the source of
reimbursement has a subrogation right under state or federal law. Required a court to offset
damages over $50,000.

NEW JERSEY
1987—SB 2703, SB 2708

Provided for awards to be offset by collateral source payments other than workers’
compensation and life insurance benefits.
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NEW YORK

1986—SB 9351

Provided for awards to be offset by collateral source payments.
NORTH DAKOTA

1987—HB 1571
Provided for awards to be offset by collateral source payments other than life insurance or
insurance purchased by the recovering party.

OHIO

2003—S.B. 281

Provided for awards in medical malpractice cases to be offset by collateral source payments,
unless the source of reimbursement has a mandatory self-effectuating federal right of subrogation or a
contractual or statutory right of subrogation.

1996—HB 350

Permitted the admissibility of evidence of collateral source payments, including workers’
compensation benefits, but only if there is no right of subrogation attached or the plaintiff has not
paid a premium for the insurance.

Held unconstitutional by the Ohio Supreme Court in Ohio Academy of Trial Lawyers
v. Sheward, August 1999

1987—HB 1

Provided for awards to be offset by payments of collateral source benefits that have been paid
or are likely to be paid within 60 months of judgment, unless the source of reimbursement has a
subrogation right.

OKLAHOMA

2003—SB 629

Permitted the admissibility of evidence of collateral source payments.
OREGON

1987—SB 323

Permitted a judge to reduce awards for collateral source payments, excluding life insurance
and other death benefits, benefits for which plaintiff have paid premiums, retirement benefits,
disability benefits, pension plan benefits, and federal social security benefits.

ooo
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PUNITIVE DAMAGES

Punitive damages are awarded not to compensate a plaintiff, but to punish a defendant for intentional
or malicious misconduct and to deter similar future misconduct. While punitive damages awards are
infrequent, their frequency and size have grown greatly in recent years. More importantly, they are
routinely asked for today in civil lawsuits. The difficulty of predicting whether punitive damages will
be awarded by a jury in any particular case, and the marked trend toward astronomically large
amounts when they are awarded, have seriously distorted settlement and litigation processes and have
led to wildly inconsistent outcomes in similar cases. ATRA recommends four reforms:

e Establishing a liability “trigger” that reflects the intentional tort origins and
quasi-criminal nature of punitive damages awards - “actual malice.”

¢ Requiring “clear and convincing evidence” to establish punitive damages liability.

e Requiring proportionality in punitive damages so that the punishment fits the offense.

e  Enacting federal legislation to address the special problem of multiple punitive
damages awards; This would protect against unfair overkill, guard against possible due
process violations, and help preserve the ability of future claimants to recover basic
out-of-pocket expenses and damages for their pain and suffering.

Thirty-four states have reformed punitive damages laws.

ALABAMA
1999—SB 137
In non-physical injury cases:
1) General rule: Limited the award of punitive damages to the greater of three times the

award of compensatory damages or $500,000.

2) For businesses with a net worth of less than $2 million: Limited the award of
punitive damages to $50,000 or 10% of net worth up to $200,000, whichever is
greater.

In physical injury cases: Limited the award of punitive damages to the greater of three times
the award of compensatory damages or $1.5 million.

Prohibited application of the rule of joint and several liability in actions for punitive damages,
except for wrongful death actions, actions for intentional infliction of physical injury, and class actions.

Provided that the limit on punitive damages will be adjusted on January 1, 2003 and increased
at three-year intervals in accordance with the Consumer Price Index.

1987
Required a plaintiff to show by “clear and convincing” evidence that a defendant acted with

“wanton” conduct.

Limited the award of punitive damages to $250,000.
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The Alabama Supreme Court held the $250,000 limit on punitive damages unconstitutional
in Craig Henderson v. Alabama Power Co., case No. 1901875, June 25, 1993.

Required trial and appellate judges to review all punitive damages awards and reduce those
that are excessive based on the facts of the case—Chapter 87-185.

The Alabama Supreme Court held the judicial review of all awards unconstitutional in
Armstrong v. Roger’s Outdoor Sports, Inc., May 10, 1991.

ALASKA

1997—HB 58
Limited the award of punitive damages to the greater of three times the award of
compensatory damages or $500,000.

Exceptions include:

1) When the defendant’s action is motivated by financial gain, punitive damages are
limited to the greater of four times compensatory damages, four times the aggregate
amount of financial gain, or $7,000,000.

2) In an unlawful employment practices suit, punitive damages are limited to $200,000,
if the employer has less than 100 employees in the state; $300,000, if the employer has
more than 100, but less than 200 employees in the state; $400,000, if the employer
has more than 200, but less than 500 employees in the state; and $500,000, if the e

employer has more than 500 employees in the state.

Required a plaintiff to show by “clear and convincing” evidence that a defendant acted with
“reckless indifference” or was engaged in “outrageous” conduct.

Required the determination of awards for punitive damages to be made in a separate
proceeding.

1986—SB 337

Required a plaintiff to prove punitive damages by “clear and convincing” evidence.
ARIZONA

1989—SB 1453

Provided a government standards defense for FDA-approved drugs and devices.
ARKANSAS
2003—HB 1038

Raised the standard for the imposition of punitive damages to “clear and convincing” evidence
of actual fraud, malice, or willful or wanton conduct and changes.

Limited punitive damages to the greater of $250,000 or three times compensatory damages, not
to exceed $1,000,000.

Provided for bifurcated proceedings for punitive damages.
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CALIFORNIA

1987—SB 241
Required a plaintiff to show by “clear and convincing” evidence that a defendant acted with
oppression, fraud, or malice.

Required the determination of awards for punitive damages to be made in a separate
proceeding, allowing evidence of defendants’ financial conditions only after a finding of liability.

COLORADO

1991—HB 1093

Expanded the 1990’s prohibition against seeking punitive damages in cases in which
FDA-approved drugs are administered by a physician to include medically prescribed drugs or
products used on an experimental basis (when such experimental use has not received specific FDA
approval) and when the patient has given informed consent.

1990—HB 1069
Provided that punitive damages may not be alleged in a professional negligence suit until
discovery is substantially completed.

Provided that discovery cannot be reopened without an amended pleading.

Provided that physicians cannot be liable for punitive damages because of the bad outcome of
a prescription medication, as long as it was administered in compliance with current FDA protocols.

Prohibited punitive damages from being assessed against a physician because of the act of
another unless she directed the act or ratified it.

1986—HB 1197

Provided that an award for punitive damages may not exceed an award for compensatory
damages. Permitted a court to reduce a punitive damages award if deterrence can be achieved without
the award. Permitted a court to increase a punitive damages award to three times an award for
compensatory damages if misbehavior continues during trial.

Required one-third of punitive damages awards to be paid to the state fund.

The Colorado Supreme Court held the state fund portion of this statute unconstitutional in
Kirk v. The Denver Publishing Company, 15 Brief Times Reporter, No. 8854405, September 23, 1991.

FLORIDA

1999—HB 775
Limited the award of punitive damages to the greater of three times the award of
compensatory damages or $500,000.

Limited the award of punitive damages to the greater of four times the award of compensatory

damages or $2,000,000, where the defendant’s wrongful conduct was motivated by unreasonable
financial gain or the likelihood of injury was known.
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Prohibited multiple punitive damages awards based on the same act or course of conduct,
absent a specific finding by the court that earlier punitive damages awards were insufficient.

Required a plaintiff to show by “clear and convincing” evidence that a defendant engaged in
intentional misconduct or gross negligence.

Outlined circumstances when an employer is liable for punitive damages arising from an
employee’s conduct.

The reform does not apply to abuses to the elderly, child abuse cases, or cases where the
defendant is intoxicated.

1986—SB 465

Limited the award of punitive damages to three times the award of compensatory damages,
unless a plaintiff can demonstrate by “clear and convincing” evidence that a higher award would not
be excessive.

Required 60% of all punitive damages awards to be paid to the state’s General Fund or Medical
Assistance Trust Fund. (Amended in 1992 so that 35% of any punitive damages award goes to the
state’s General Fund or Medical Assistance Trust Fund.)

The Florida Supreme Court upheld the constitutionality of the punitive damages limit and
“clear and convincing” evidence requirement in Smith v. Department of Insurance, 507 So. 2d 1080
Fla. 1987. The Florida Appellate Court upheld the constitutionality of the state fund provision in
Harvey Gordon v. State of Florida, K-Mart Corp. et al., No 90-2497, August 27, 1991.
GEORGIA

1987—HB 1
Limited the award of punitive damages to $250,000, except in product liability cases, where
only one award of punitive damages can be assessed against any given defendant.

The Georgia Supreme Court upheld the constitutionality of the $250,000 limit on punitive
damages in Bagley, et al. V. Shortit, et al. and vice versa, Nos. S91X0662, S91X0663, September 5,
1991.

Required 75% of all punitive damages awards to be paid to the State Treasury.

The Federal District Court for Georgia held the state fund provision for punitive damages
unconstitutional in McBride v. General Motors Corp., M.D. Ga., No. 89-110-COL, April 10, 1990.

IDAHO
2003—HB 92
Limited the award of punitive damages to the greater of three times the award of

compensatory damages or $250,000.

Raised the standard for the imposition of punitive damages to “clear and convincing evidence.”
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1987—SB 1223
Required a plaintiff to show by a preponderance of evidence that a defendant’s conduct was
“oppressive, fraudulent, wanton, malicious or outrageous.”

ILLINOIS

1995—HB 20

Limited the award of punitive damages to three times the award of economic damages.

Prohibited the award of punitive damages absent a showing that conduct was engaged in “with
an evil motive or with a reckless indifference to the rights of others.”

Required the determination of awards for punitive damages to be made in a separate
proceeding.

Held unconstitutional by the Illinois Supreme Court in Best v. Taylor Machine Works,
Inc., December 1997.

1986—SB 1200

Prohibited plaintiffs from pleading punitive damages in an original complaint.

Required a subsequent motion for punitive damages to show at a hearing a reasonable chance
that the plaintiff will recover an award for punitive damages at trial.

Required a plaintiff to show that the defendant acted “willfully and wantonly.”

Provided discretion to the court to award punitive damages among the plaintiff, the plaintiff’s
attorney, and the State Department of Rehabilitation Services.

INDIANA

1995—HB 1741
Limited the award of punitive damages to the greater of three times the award of
compensatory damages or $50,000.

Required 75% of punitive damage awards to be paid to the state fund.
TowA

1987—SF 482

Required a plaintiff to show by a “preponderance of clear, convincing, and satisfactory
evidence that the conduct of the defendant from which the claim constituted willful and wanton
disregard for the rights or safety of another.”

1986—SB 2265

Required a plaintiff to show that a defendant acted with “willful and wanton disregard for the
rights and safety of another.” (In 1987 the evidence standard was elevated to “clear, convincing, and
satisfactory” evidence.)
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Required 75% or more of all punitive damages awards to be paid to the State Civil Reparations

Trust Fund.
KANSAS

1988—HB 2731

Limited the award of punitive damages awards to the lesser of a defendant’s annual gross
income or $5 million. (The 1992 legislature amended this statute to allow a judge who felt a
defendant’s annual gross income was not a sufficient deterrent to look at 50% of the defendant’s net
assets and award the lesser of that amount or $5 million.)

(1987 legislation had required the court, not the jury, to determine the amount of the punitive
damages award and required “clear and convincing” evidence.)

Required a plaintiff to show that a defendant acted with willful or wanton conduct, fraud, or
malice.

Required the determination of awards for punitive damages to be made in a separate
proceeding.

1987—HB 2025

Limited the award of punitive damages awards to the lesser of defendant’s highest annual gross
income during the preceding five years or $5 million. Provided that if the defendant earned more profit
from the objectionable conduct than either of these limits, the court could award 1.5 times the amount
of that profit.

Required the determination of awards for punitive damages to be made in a separate
proceeding.
Required a plaintiff to prove punitive damages by “clear and convincing” evidence.

Provided seven criteria for the judge to consider in punitive damages cases, including whether
this is the first award against a given defendant.

KENTUCKY

1988—HB 551
Required a plaintiff to show by “clear and convincing” evidence that a defendant acted with
oppression, fraud or malice.

The Kentucky Supreme Court held the “clear and convincing” evidence standard that
conduct constituted oppression, fraud or malice unconstitutional in Terri C. Williams v.

Patricia Lynn Herald Wilson, No. 96-SC-1122-DG, April 16, 1998.
LOUISIANA

1996—HB 20

Repealed the statute that authorized punitive damages to be awarded for the wrongful
handling of hazardous substances. (The Louisiana courts had established precedents substantially
expanding liability based upon the repealed statute.)
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MINNESOTA

1990—Minn. Stat. Sec. 549.20
Required a plaintiff to show that a defendant acted with “deliberate disregard.” (The former
standard required only a showing of “willful indifference.”)

Required the determination of awards for punitive damages to be made in a separate
proceeding at the request of the defendant.

Granted trial and appellate judges the power to review all punitive damages awards.

1986—SB 2078

Prohibited plaintiffs from pleading punitive damages in an original complaint. Required a
plaintiff to make a prima facie showing of liability before an amendment of pleadings is permitted by
the court.

MISSISSIPPI

1993—HB 1270

Required a plaintiff to prove punitive damages by “clear and convincing” evidence.

Required the determination of awards for punitive damages to be made in a separate
proceeding.

Prohibited the award of punitive damages in the absence of compensatory awards.
Prohibited the award of punitive damages against an innocent seller.

Established factors for the jury to consider when determining the amount of a punitive

damages award.

MISSOURI

1987—HB 700

Required the determination of awards for punitive damages to be made in a separate
proceeding. Permitted the jury to set the amount for punitive damages if, in the first stage, the jury
finds a defendant liable for punitive damages. Permitted the admissibility of evidence of a defendant’s
net worth only during the proceeding for the determination of punitive damages.

Required 50% of all punitive damages awards to be paid to the state fund.
Prohibited multiple punitive damages awards under certain conditions.
MONTANA
2003—SB 263
Limited punitive damages, unless otherwise expressed by statute, to $10 million or 3 percent of

a defendant’s net worth, whichever is less. It does not limit the amount of punitive damages that may
be awarded in class action lawsuits.
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2003—HB 212

Brought Montana statute into conformity with Supreme Court decision that punitive damages
may be awarded by a two-thirds majority verdict rather than the previous requirement that punitive
damage awards must be unanimous.

1997—SB 212

Required a unanimous jury to determine the amount of punitive damages awards.

1987—HB 442
Required a plaintiff to show by “clear and convincing” evidence that a defendant acted with
“actual fraud” or “actual malice.”

Required the determination of awards for punitive damages to be made in a separate
proceeding. Permitted the admissibility of evidence of a defendant’s net worth only during the
proceeding for the determination of punitive damages.

Required a judge to review all punitive damages awards and to issue an opinion on his decision
to increase or decrease an award, or to let it stand.

NEVADA

1989 — AB 307

Limited punitive damages awards to $300,000, where the award for compensatory damages is
less than $100,000, and to three times the award for compensatory damages, where the award for
compensatory damages is $100,000 or more.

The reform does not apply to cases against a manufacturer, distributor, or seller of a defective
product; an insurer who acts in bad faith; a person violating housing discrimination laws; a person
involved in a case for damages caused by toxic, radioactive, or hazardous waste; or a person for
defamation.

Required a plaintiff to show by “clear and convincing evidence” that a defendant acted with
“oppression, fraud, or malice.”

Required the determination of awards for punitive damages to be made in a separate
proceeding. Permitted the admissibility of evidence of a defendant’s finances only during the
proceeding for the determination of punitive damages.

NEW HAMPSHIRE

1986—HB 513
Prohibited the award of punitive damages.

NEW JERSEY
1995—SB 1496

Limited the award of punitive damages to the greater of five times the award of compensatory
damages or $350,000.
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The reform does not apply to cases involving bias crimes, discrimination, AIDS testing
disclosure, sexual abuse, and injuries caused by drunk drivers.

1987—SB 2805

Required a plaintiff to show that a defendant acted with “actual malice” or “wanton and
willful disregard” for the rights of others.

Required the determination of awards for punitive damages to be made in a separate
proceeding.

Provided for an FDA government standards defense to punitive damages.
The reform does not apply to cases involving environmental torts.
NEW YORK

1992—SB 7589
Required that 20% of all punitive damages awards be paid to the New York State General
Fund.

NORTH CAROLINA

1995—HB 729

Limited the award of punitive damages to the greater of three times the award of
compensatory damages or $250,000. The reform does not apply to cases where the defendant caused
the injury by driving while impaired.

Required a plaintiff to show by “clear and convincing” evidence that a defendant was liable for
compensatory damages and acted with fraud, malice, willful or wanton conduct.

Required the determination of awards for punitive damages to be made in a separate
proceeding at the request of the defendant.

NORTH DAKOTA

1997—HB 1297

Required a plaintiff to show by a preponderance of the evidence that a defendant acted with
oppression, fraud, or actual malice before a moving party may amend pleadings and claim punitive
damages.

1995 — HB 1369
Required a plaintiff to show by “clear and convincing” evidence that a defendant acted with
oppression, fraud, or actual malice.

Provided for an FDA government standards defense to punitive damages.

1993—SB 2351
Limited the award of punitive damages to the greater of $250,000 or two times the award of
compensatory damages.
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Required the determination of awards for punitive damages to be made in a separate
proceeding. Permitted the admissibility of evidence of a defendant’s financial worth only during the
proceeding for the determination of punitive damages.

1987—HB 1571

Barred the pleading of punitive damages in an original complaint.

Required a plaintiff to show prima facie evidence for claims for punitive damages.

Required a plaintiff to show that a defendant acted with “oppression, fraud, or malice.”
Onio

1996—HB 350

Limited the amount of punitive damages recoverable from all parties except large employers
the lesser of three times the award of compensatory damages or $100,000.

Limited the amount of punitive damages recoverable from large employers (more than 25

employees on a full time permanent basis) to the greater of three times the award of compensatory
damages or $250,000.

Required the determination of awards for punitive damages to be made in a separate
proceeding at the request of either party.

Limited multiple punitive damages awards based on the same act or course of conduct.

Expanded governmental defense standards to include non-drug manufacturers and
manufacturers of over-the-counter drugs and medical devices.

The Ohio Supreme Court held HB 350 unconstitutional in Ohio Academy of Trial
Lawyers v. Sheward, N.E. 2d Ohio August 16, 1999.

1987—HB 1

Required a plaintiff to show by “clear and convincing” evidence that she suffered “actual
damages” because a defendant acted with “malice, aggravated or egregious fraud, oppression or
insult.”

Provided a government standard defense for FDA approved drugs.
OKLAHOMA

1995—SB 263

Codified factors that the jury must consider in awarding punitive damages.
Provided that when a jury finds by “clear and convincing” evidence that the defendant:

1) Acted in “reckless disregard for the rights of others,” the award is limited to the
greater of $100,000 or actual damages awarded; or
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2) Acted intentionally and with malice, the award is limited to $500,000; two times the
award of actual damages; or the increased financial benefit derived by the defendant
or insurer as a direct result of the conduct causing injury.

The limit does not apply if the court finds evidence beyond a reasonable doubt that the defendant
acted intentionally and with malice in conduct life-threatening to humans.

1986—SB 488
Limited the award of punitive damages to the award of compensatory damages, unless a
plaintiff establishes her case by “clear and convincing” evidence, in which case no limit applies.

OREGON

1995—SB 482
Required 40% of punitive damages awards to be paid to the prevailing party, 60% to the state
fund, and no more than 20% to the attorney of the prevailing party.

Required a plaintiff to show by “clear and convincing” evidence that a defendant “acted with
malice or has shown a reckless and outrageous indifference to a highly unreasonable risk of harm and
has acted with a conscious indifference to the health, safety and welfare of others.”

Provided for court review of jury-awarded punitive damages.

Barred the claiming of punitive damages in an original complaint. Required a plaintiff to show
a prima facie case for liability before amending a complaint to include a punitive damages claim.

1987—SB 323

Required a plaintiff to prove punitive damages by “clear and convincing” evidence.

Provided an FDA standards defense to punitive damages.

SOUTH CAROLINA
1988
Required a plaintiff to prove punitive damages by “clear and convincing” evidence.
SOUTH DAKOTA
1986—SB 280

Required a plaintiff to prove by “clear and convincing” evidence that a defendant acted with
“willful, wanton, or malicious” conduct.

TEXAS
2003—HB 4

Required a unanimous jury verdict to award of punitive damages. Specified that jury must be
so instructed.
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1995—SB 25
Limited the award of punitive damages to the greater of $200,000 or two times the award of
economic damages plus non-economic damages up to $750,000.

Required a plaintiff to show by “clear and convincing” evidence that a defendant acted with
malice, defined as the “conscious indifference to the rights, safety, or welfare of others.”

Required the determination of awards for punitive damages to be made in a separate
proceeding at the request of the defendant.

1987—SB 5
Required a plaintiff to show that a defendant’s actions were fraudulent, malicious, or grossly
negligent.

Limited the award of punitive damages to the greater of four times the amount of actual
damages or $200,000.

UTAH
1989—SB 24
Required a plaintiff to show by “clear and convincing” evidence that a defendant’s actions
were “knowing and reckless.” (The law previously required only a showing that a defendant’s actions
were “reckless.”)

Provided a government standard defense for FDA approved drugs.

Required the determination of awards for punitive damages to be made in a separate
proceeding on a defendant’s motion.

Required 50% of all punitive damage awards over $20,000 to be paid to the state fund.
VIRGINIA

1987—SB 402
Limited the award of punitive damages to $350,000.

The Virginia Court of Appeals upheld the constitutionality of this statute in
Wackenhut Applied Technologies Center Inc. v. Syngetron Protection Systems, No. 91-1655,
November 1992.

‘WISCONSIN
1995—SB 11
Required a plaintiff to show that a defendant acted “maliciously or in intentional disregard of

the rights of the plaintiff.”

oono
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NONECONOMIC DAMAGES

Damages for noneconomic losses are damages for pain and suffering, emotional distress, loss
of consortium or companionship, and other intangible injuries. These damages involve no direct
economic loss and have no precise value. It is very difficult for juries to assign a dollar value to these
losses, given the minimal guidance they customarily receive from the court. As a result, these awards
tend to be erratic and, because of the highly charged environment of personal injury trials, excessive.

ATRA believes that the broad and basically unguided discretion given juries in
awarding damages for noneconomic loss is the single greatest contributor to the inequities
and inefficiencies of the tort liability system. It is a difficult issue to address objectively because
of the emotions involved in cases of serious injury and because of the financial interests of plaintiffs’
lawyers.

Twenty-two states have modified the rules for awarding noneconomic damages.
ALABAMA

1987

Limited the award of noneconomic damages to $250,000 in medical liability cases.

The Supreme Court of Alabama found the limit on noneconomic damages
unconstitutional in Moore v. Mobile Infirmary Association, 592 So. 2d 156 (1991).

ALASKA

1997—HB 58

Limited the award of noneconomic damages to the greater of $400,000 or the injured person’s
life expectancy in years multiplied by $8,000, unless the plaintiff “suffers severe permanent physical
impairment or severe disfigurement,” in which case noneconomic damages are limited to the greater

of $1,000,000 or the injured person’s life expectancy multiplied by $25,000.

1986—SB 337
Limited the award of noneconomic damages for injuries other than physical impairment or
disfigurement to $500,000.

COLORADO

1988— SB 143
Limited the total award of damages to $1,000,000, of which no more than $250,000 can be for

noneconomic damages .

The $250,000 limit on noneconomic damages in medical liability actions was held
constitutional by the Colorado Supreme Court in Scholz v. Metropolitan Pathologists, P.C.,
No. 92-84277, Co. Sup. Ct., April 26, 1993.
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1986—SB 67
Limited the award of noneconomic damages to $250,000, unless the court finds justification
by “clear and convincing” evidence for a larger award, which cannot exceed $500,000.

The $250,000 limit on noneconomic damages in medical liability actions was held
constitutional by the Colorado Supreme Court in Scholz v. Metropolitan Pathologists, P.C.,
No. 92-84277, Co. Sup. Ct., April 26, 1993.

FLORIDA

1988—CS/SB 6-E

Limited the award of noneconomic damages in medical liability cases to $250,000 if the
parties agree to arbitration.

Limited the award of noneconomic damages in medical liability cases to $350,000 if the
plaintiff rejects the defendant’s offer to arbitrate.

1986—SB 465

Limited the award of noneconomic damages to $450,000.

The Florida Supreme Court held the limit on noneconomic damages unconstitutional
in Smith v. Department of Insurance, Inc., 507 So. 2d 1080 Florida, 1987.

HAwAIL

1986—SB S1
Limited the award of damages for physical pain and suffering to $375,000.

The reform does not limit the award of other noneconomic damages.

IDAHO

2003—HB 92

Limited the award of noneconomic damages to $250,000 in personal injury cases.

1990—HB 574
Removed the 1992 sunset to the $400,000 limit on noneconomic damages enacted in 1987.

1987—SB 1223

Limited the award of noneconomic damages to $400,000; provided a sunset in June 1992.
TLLINOIS

1995—HB 20
Limited the award of noneconomic damages in all civil actions to $500,000 per plaintiff,
indexed for inflation.

Held unconstitutional by the Illinois Supreme Court in Best v. Taylor Machine
Works, Inc., December 1997.
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KANSAS

1988—HB 2692

Limited the award of noneconomic damages to $250,000.

1987
Limited the award of damages for pain and suffering to $250,000. The reform does not limit
the award of other noneconomic damages.

MARYLAND

2001—HB 714
Provided that an individual driving a motor vehicle that is not covered by insurance is
considered to have waived the right to recover noneconomic damages under specified circumstances.

1994—SB 283

Limited the award of noneconomic damages in wrongful death actions to $500,000, where
there is one beneficiary, and $700,000, where there are two or more beneficiaries. (The legislation
somewhat countered the effect of the Streidel decision, which held that Maryland’s $350,000 limit on
noneconomic damages did not apply in wrongful death actions.)

1987—SB 237
Limited the award of noneconomic damages in public entity lawsuits to $200,000 per person
and $500,000 per incident.

1986—SB 558

Limited the award of noneconomic damages to $500,000.

The Court of Special Appeals of Maryland upheld the constitutionality of the noneconomic
damages limit in Potomac Electric Co. v. Smith, 79 Md. App. 591, 558 A.2d 768 1989.

MICHIGAN

1993—SB 270 (H-2)
Limited the award of noneconomic damages in medical liability cases to $280,000 for ordinary
occurrences, and $500,000 for incidents falling within certain exceptions.

MINNESOTA

1986—SB 2078

Limited the award of damages for loss of consortium, emotional distress, or embarrassment to
$400,000. The reform does not limit the award of other noneconomic damages, such as pain and
suffering.

MISSISSIPPI
2002—HB 2
In medical malpractice cases, limited noneconomic damages to $500,000 from Jan. 1, 2003

until July 1, 2011, $750,000 from July 1, 2011 until July 1, 2017, and $1 million after July 1, 2017,
unless a judge were to determine that a jury could impose punitive damages.
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MONTANA

1995—HB 309

Limited the award of noneconomic damages in medical malpractice cases to $250,000.
Provided for the periodic payment of future damages over $50,000.
NEVADA

2002—AB 1

Limited the award of noneconomic damages in medical malpractice cases to $350,000, except
in cases involving “gross malpractice” or upon a judicial determination that there is “clear and
convincing evidence” that the noneconomic award should exceed the cap.

NEW HAMPSHIRE

1986—HB 513

Limited the award of noneconomic damages to $875,000.

The New Hampshire Supreme Court held this statute unconstitutional in Brannigan
v. Usitalo, No. 90-377, March 13, 1991.

NORTH DAKOTA

1995—HB 1050

Limited the award of noneconomic damages in medical liability cases to $500,000. The
reform included a provision for alternative dispute resolution.

OHIO

2003—SB 281

Limited the award of noneconomic damages in medical malpractice cases to $350,000, with a
provision to allow the cap to rise to $1 million, depending on the severity of the injuries and the
number of plaintiffs involved in the suit.

1997—HB 350
Limited the award of noneconomic damages to the greater of $250,000 or three times
economic damages to a maximum of $500,000, unless there is a finding that a plaintiff suffered:

1) a permanent and severe physical deformity; or

2) a permanent physical functional injury that permanently prevents her from being able to
independently care for herself and perform life sustaining activities.

If a plaintiff establishes the criteria set forth above, noneconomic damages are limited to the
greater of $1 million or $35,000 times the number of years remaining in the plaintiff’s expected life.

Held unconstitutional by the Ohio Supreme Court in Ohio Academy of Trial Lawyers v.
Sheward, August 1999.
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OKLAHOMA

2003—SB 629
Limited the award of noneconomic damages to $350,000 in cases involving pregnancy (labor,
delivery, and post partum period) as well as emergency care.

OREGON

1987—SB 323

Limited the award of noneconomic damages to $500,000.

The Oregon Supreme Court declared the $500,000 limit on noneconomic damages
unconstitutional in the case of Larkin v. Senco Products, Inc. — P.2d. — , 1999 WL 498088 Or.
July 15, 1999.

TEXAS

2003—HB 4

Limited the award of noneconomic damages in medical malpractice cases to $250,000 against
all doctors and health care practitioners and a $250,000 per-facility cap against health care facilities
such as hospitals and nursing homes, with an overall cap of $500,000 against health care facilites,
creating in effect an overall limit of noneconomic damages in medical malpractice cases of $750,000.

‘WASHINGTON

1986—SB 4630
Limited the award of noneconomic damages for bodily injury to .43% times the average
annual wage times the plaintiff’s life expectancy (no less than 15 years).

The Washington Supreme Court held the limit on noneconomic damages
unconstitutional in Sofie v. Fibreboard Corp., 112 Wash. 2d 636, 771 P. 2d 1989).

WEST VIRGINIA

2003—HB 2122
Limited the award of noneconomic damages in medical malpractice cases to $250,000 to
$500,000 depending on the severity of the injuries.

WISCONSIN

1995—AB 36

Limited the award of noneconomic damages in medical liability cases to $350,000, indexed
for inflation.

ooo
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PREJUDGMENT INTEREST

In the absence of an applicable statute or rule, the courts generally applied the traditional common
law rule that prejudgment interest was not available in tort actions since the claim for damages was
unliquidated. In an effort to compensate tort plaintiffs for the often-considerable lag between the
event giving rise to the cause of action, or filing of the lawsuit, and the actual payment of the
damages, many state legislatures have enacted laws that provide for or allow prejudgment interest in
particular tort actions or under particular circumstances. In addition to seeking to compensate the
plaintiff fully for losses incurred, the goal of such statutes is to encourage early settlements and to
reduce delay in the disposition of cases, thereby lessening congestion in the courts. Although
well-intended, the practical effects of prejudgment interest statutes can be inequitable and
counter-productive. Prejudgment interest laws can, for example, result in over-compensation, hold a
defendant financially responsible for delay it may not have caused, and impede settlement.

At a time when policymakers are attempting to lower the cost of the liability system in an equitable
and just manner, prejudgment interest laws that currently exist and new proposals should be
reviewed to ensure that they are structured fairly and in a way designed to foster settlement. At a
minimum, the interest rate should reflect prevailing interest rates by being indexed to the treasury
bill rate at the time the claim was filed and an offer of judgment provision should be included.

Fourteen states have enacted prejudgment interest reforms.

ALASKA
1997—HB 58
Set prejudgment interest rates at the Twelfth Federal Reserve District’s discount rate plus
3%.
Prohibited the assessment of prejudgment interest for future damages and punitive damages.
COLORADO
1995—SB 165

Limited the amount of prejudgment interest that can be assessed between accrual of the
action and filing of the claim to below the $1,000,000 limit on the total amount recoverable in medical
liability claims.

GEORGIA

2003—HB 792

Set prejudgment interest rates at the Federal Reserve’s prime interest rate plus 3%.
TowA

1997—HF 693
Set prejudgment interest rates at the U.S. Treasury Rate plus 2%.
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1987—SF 482
Prohibited the assessment of prejudgment interest for future damages. (Other interest
accrues from the date of commencement of the actions at a rate based on the U.S. Treasury Bill.)

LOUISIANA

1997
Set prejudgment interest rates at the average Treasury Bill rate for 52 weeks plus 2%.
Provided varying rates of prejudgment interest for actions pending or filed during the last 10 years.

1987—HB 1690
Set prejudgment interest rates at the prime rate plus 1% with a floor of 7% and a cap of 14%.

MAINE

1988—LD 2520

Set prejudgment interest rates and postjudgment interest rates at the U.S. Treasury Bill rate.
MICHIGAN

1986—HB 5154

Prohibited the assessment of prejudgment interest on awards for future damages.
MINNESOTA

1986—SB 2078

Prohibited the assessment of prejudgment interest on awards for future damages.
MISSOURI

1987— HB 700
Permitted the assessment of prejudgment interest only in cases where the judgment exceeds a
settlement offer.

NEBRASKA

1986—LB 298
Set the prejudgment interest rate at 1% above the rate of the U.S. Treasury Bill.

The reform included an offer of judgment provision that permitted the award of prejudgment
interest for unreasonable failure to settle.

NEW HAMPSHIRE

2001—HB 140
Set the prejudgment interest rate at the 26-week discount U.S. Treasury Bill rate.
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OKLAHOMA

2003—SB 629

Set the prejudgment interest rate in medical malpractice cases to the average U.S. Treasury
Rate of the preceding calendar year.

1986—SB 488

Prohibited the assessment of prejudgment interest on punitive damages awards.
Set the prejudgment interest rate at 4% above the rate on the U.S. Treasury Bill.
RHODE ISLAND

1987—HB 5885
Set the prejudgment interest rate at the U.S. Treasury Bill rate. Provided that interest
accrues from the date the lawsuit is filed.

TEXAS
2003—HB 4
Set the prejudgment interest rate to the New York Federal Reserve prime rate, with a floor of

5% and a ceiling of 15%.

1987—SB 6
Limited the period during which prejudgment interest may accrue if the defendant has made
an offer to settle.

ooo
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PRODUCT LIABILITY

Product liability law is meant to compensate persons injured by defective products and to deter
manufacturers from marketing such products. It fails, however, when it does not send clear signals to
manufacturers about how to avoid liability or holds manufacturers liable for failure to adopt a certain
design or warning even if the manufacturers neither know, nor could have anticipated, the risk.

Eighteen states have enacted laws specifically to address product liability.
CALIFORNIA

1986—SB 241

Confirmed that under California law, products like foods high in cholesterol, alcohol, and
cigarettes, which are inherently unsafe and which ordinary consumers know to be unsafe, should not
be the basis for product liability lawsuits.

COLORADO

2003—SB 03-231

Provided that a product liability action could not be taken against a manufacturer or seller of
a product if the product was used in a manner other than which the product was intended and which
could not reasonably have been expected.

Provided for an innocent seller provision which prohibits product liability action against
parties who were not the manufacturer of the product.

FLORIDA

1999—HB 775
Provided a 12-year statute of repose for products with a useful life of 10 years or less, unless
the product is specifically warranted a useful life longer than 12 years.

Provided a 20-year statute of repose for airplanes or vessels in commercial activity, unless the
manufacturer specifically warranted a useful life longer than 20 years.

The reform does not apply to cases involving improvements to real property, including
elevators and escalators; latent injury cases; and cases where the manufacturer, acting through its
officers, directors or managing agents, took affirmative steps to conceal a known defect in the product.

GEORGIA

1987—HB 1
Permitted only one award of punitive damages to be assessed against any given defendant in
product liability cases.
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ILLINOIS

1995—HB 20
Provided for product liability affidavit requirements.

Created a presumption of safety, where manufacturers meet state and federal standards, and
where no practical or feasible alternative design existed at the time the product was manufactured.

Applied statutes of repose on all product liability cases to bar an action after 12 years from
the first sale or 10 years from the first sale to a user or consumer, whichever occurs first.

Held unconstitutional by the Illinois Supreme Court in Best v. Taylor Machine
Works, Inc., December 1997.

INDIANA

1995—HB 1741

Barred application of the rule of joint and several liability in product liability cases.

Provided a rebuttable presumption that a product is not defective if:

29

1) the manufacturer of the product conformed with recognized “state of the art
safety guidelines; or

2) the manufacturer of the product complied with government standards (i.e.

approved by FDA, FAA etc...).

Restricted strict liability actions to the manufacturer of the product.
TowaA

1997—HF 693 Statute of Repose
Established a 15-year statute of repose for product liability lawsuits not involving fraud,
concealment, latent diseases caused by harmful materials, or specified products.

LOUISIANA

1988—SB 684
Provided that a product may be unreasonably dangerous only because of one or more of the
following characteristics:

1) defective construction or composition;

2) defective design;

3) failure to warn or inadequate warning; or
4) nonconformity with an express warranty.
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Provided that a manufacturer of a product shall not be liable for damages proximately caused
by a characteristic of the product’s design, if the manufacturer proves that at the time the product
left his control:

1) he did not know and, in light of then-existing reasonably available scientific
and technological knowledge, could not have known of the design
characteristic that caused the damage;

2) he did not know and, in light of then-existing reasonable available scientific
and technological knowledge, could not have known of the alternative design
identified by the plaintiff; or

3) the alternative design identified by the plaintiff was not feasible, in light of
then-existing reasonably available scientific and technological knowledge or
existing economic practicality.

MAINE

1996—LD 346
Provided that “subsequent remedial measures” or steps taken after an accident to repair or
improve the site of injury are not admissible as evidence of negligence.

MICHIGAN

1995—SB 344

Barred application of the rule of joint and several liability in product liability cases.

Provided statutory defenses to product liability claims, including adherence to government
standards, FDA standards, and sellers’ defenses. Provided an absolute defense, where the plaintiff
was found to be at least 50% at fault due to intoxication or a controlled substance.

Limited the award of noneconomic damages in product liability cases not involving death or
loss of vital bodily function to $280,000; Limited the award of noneconomic damages in such cases to

$500,000.

1995—HB 4508

Provided venue control in product liability cases.
MISSISSIPPI

1993—HB 1270
Required product liability cases to be based on a design, manufacturing or warning defect, or
breach of an express warranty, which caused the product to be unreasonably dangerous.

Provided that a product that contains an inherently dangerous characteristic is not defective
if the dangerous characteristic cannot be eliminated without substantially reducing the product’s
usefulness or desirability and the inherent characteristic is recognized by the ordinary person with
ordinary knowledge common to the community.
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Provided that a manufacturer or seller cannot be held liable for failure to warn of a product’s
dangerous condition if it was not known at the time the product left the manufacturer’s or seller’s
control.

Completely barred from recovery a plaintiff who knowingly and voluntarily exposes himself
or herself to a dangerous product condition if he or she is injured as a result of that condition.

Relieved a manufacturer or seller from the duty to warn of a product that poses an open and
obvious risk.

Provided that a properly functioning product is not defective unless there was a practical and
economically feasible design alternative available at the time of manufacture.

Provided for indemnification of innocent retailers and wholesalers.
MONTANA

1987—SB 380
Provided statutory defenses to product liability claims, including assumption of the risk and
misuse of product.

NEW HAMPSHIRE

1993—SB 76

Established a right of indemnification for New Hampshire manufacturers from a claim for
damages by the original purchaser of a product, where the product was significantly altered after it
left the New Hampshire manufacturer’s control.

1992—SB 339
Established a committee to study the impact of product liability on New Hampshire
businesses.

NEW JERSEY

1995 —SB 1495
Excluded product sellers from strict liability in product liability actions.

1987—SB 2805
Provided that a manufacturer or seller of a product is liable only if the plaintiff proves by a
preponderance of the evidence that the product was not suitable or safe because it:

1) deviated from the design specifications or performance standards;
2) failed to contain adequate warnings; or
3) was designed in a defective manner.

Provided that a manufacturer or seller is not liable if at the time the product left the
manufacturer’s control there was not available a practical and feasible alternative design that would
have prevented the harm.
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Provided that a product’s design is not defective if the harm results from an inherent
characteristic of the product that is known to the ordinary person who uses or consumes it.

Provided that a manufacturer or seller is not liable for a design defect if the harm results from
an unavotdably unsafe aspect of a product and the product was accompanied by an adequate warning.

Provided that the state of the art provision does not apply if the court makes all of the
following determinations:

1) that the product is egregiously unsafe;
2) that the user could not be expected to have knowledge of the product’s risk; and
3) that the product has little or no usefulness.

Provided that a manufacturer or seller in a warning-defect case is not liable if an adequate
warning is given. (An adequate warning is one that a reasonably prudent person in the similar
circumstances would have provided.) Established a rebuttable presumption that a government (FDA)
warning is adequate.

NORTH CAROLINA

1995—HB 637
Expressly provided that there shall be no strict liability in tort for product liability actions.

Provided statutory defenses to product liability claims, including assumption of the risk.
NORTH DAKOTA

1995—HB 1369

Established a ten-year statute of repose in product liability actions.
Provided a government standards defense.

Prohibited the award of punitive damages, when a manufacturer complies with government
standards.

The 10-year statute of repose was found unconstitutional in Dickie v. Farmers Union

Oil Co., 2000 ND 111 (N.D. May 25, 2000).
OHIO

1996—HB 350
Amended product liability law to include additional requirements for establishing liability.

Prohibited expanding theories of liability, including enterprise liability.

Adopted a fifteen-year statute of repose in product liability cases, absent latent harm or fraud.
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Held unconstitutional by the Ohio Supreme Court in Ohio Academy of Trial Lawyers
v. Sheward, August 1999.

1987—HB 1
Provided that a product’s design is not defective if:

1) an injury occurs due to the inherent characteristics of a product, where the
characteristics are recognized by the ordinary person with ordinary knowledge
common to the community; or

2) an injury occurs because of a design which is state of the art, unless the manufacturer
acted unreasonably in introducing the product into trade or commerce.

Provided that a product is not defective due to lack of warnings if the risk is open and obvious
or is a risk that is a matter of common knowledge.

Established a complete defense for manufacturers and sellers of ethical drugs and/or devices if
they have supplied adequate warnings to learned intermediaries, unless the FDA requires additional
warnings.

Provided that a drug manufacturer shall not be liable for punitive damages if the drug was
approved by the FDA.

TEXAS

2003—HB 4

Provided for a 15 year statute of repose for product liability cases. In cases involving latent
diseases, the plaintiff must have been exposed within 15 years of the product’s sale and must show
symptoms more than 15 years after the sale.

Provided for an innocent seller provision which prohibits actions against non-manufacturing
sellers except in specific circumstances such as if the seller participated in the design of the product or

knew of the defect at the time of the sale.

1993—SB 4
Required proof of an economically and technologically feasible safer alternative design
available at the time of manufacture in most product liability actions for defective design.

Provided a defense for manufacturers and sellers of inherently unsafe products that are known
to be unsafe.

Established a fifteen-year statute of repose for product liability actions against manufacturers
or sellers of manufacturing equipment.

Provided protection for innocent retailers and wholesalers.

oo
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CLASS ACTION REFORM

Once considered a tool of judicial economy that aggregated many cases with similar facts, or similar
complaints into a single action, class actions are now often considered a means of defendant extortion.
Today, some class actions are meritless cases in which thousands, or millions, of plaintiffs are granted
class status, sometimes without even notifying the defendant. In many of these cases, the victimized
consumers often receive pennies, or nearly-worthless coupons, while plaintiffs’ counsel receives
millions in legal fees. State class action reformcan more equitably balance the interests of plaintiffs
and the defendant.

Five states have reformed their laws pertaining to class actions
ALABAMA

1999—SB 72

Set procedures to certify class actions.

Codified Supreme Court rulings to ensure that a defendant receives adequate notice prior to
class certification.

Provided for an immediate appeal of any order certifying a class or refusing to certify a class,
and for an automatic stay of matters in the trial court pending such appeal.

COLORADO

2003—HB 03-1027

Provided for the interlocutory appeal of class action certification.

GEORGIA

2003—HB 792

Updated Georgia class action laws by providing for detailed procedures for class action cases.

Specified factors under which a court may decline to exercise jurisdiction in a cause of action
of a nonresident occurring outside the state.

LOUISIANA

1997—HB 1984
Updated Louisiana class action laws by providing objective definitions of class action terms,
and detailed procedures for class action cases.

OHIO

1998—HB 394

Provided for the interlocutory appeal of class action certification.
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TEXAS
2003—HB 4
Provided for the interlocutory appeal of class action certification.

Reformed attorney fees whereby fees are based on time and cost expended rather than a
percentage of recovery.

Provided for stay on all proceedings during appeal of class certification.

Provided for administrative relief which requires a court to consider administrative relief
from state agencies before certifying a class.

ooo
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ATTORNEY RETENTION SUNSHINE

In state recoupment litigation against the tobacco industry, most states retained plaintiffs’
personal injury lawyers on a contingent fee basis to assist them with their litigation.
Unfortunately, many of these contracts, inked without competitive bidding, and with little or no
outside oversight, were rife with political favoritism, inside dealing, and in at least one case, amid
the stench of corruption. Many of these billion-dollar fees (which bore little or no relation to the
value of the work performed) are being strategically reinvested into the political process, and into
still more litigation. Attorney “sunshine” legislation requires legislative approval of most large
contingent fee contracts, and reasserts the legislature’s oversight of “regulation through
litigation.”

Five states have adopted this proposal.
COLORADO

2003—SB 03-086

Required monthly reports by outside counsel to include number of hours worked, court
costs incurred, and to provide such data in aggregate from the effective date of the contingent fee
contract.

Required, at the conclusion of representation, outside counsel to provide the state with a
statement of hours worked and fees recovered through a contract for legal services between the
state and outside counsel. Provided that in no instance shall the state pay fees, even on a
contingent fee basis, in excess of $1,000 per hour.

KANSAS

2000—HB 2627
Required open and competitive bidding for all contingent fee contracts for legal services
between the state and outside counsel, where fees and services exceed $7,500

Required proposed contracts for legal services between the state and outside counsel in
excess of $1,000,000 to be submitted to the legislative budget committee for approval.

Required, at the conclusion of representation, outside counsel to provide the state with a
statement of hours worked and fees recovered through a contract for legal services between the
state and outside counsel. Provided that in no instance shall the state pay fees, even on a
contingent fee basis, in excess of $1,000 per hour.

NORTH DAKOTA

1999—SB 2047

Required an emergency commission of the legislature to approve the attorney general’s
appointment of a special assistant attorney general in a case in which the amount of the
controversy exceeds $150,000.
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TEXAS

1999—SB 113
Required the state and outside counsel to first seek an hourly arrangement for contracts
for legal services.

Required contingent fee contracts between the state and outside counsel in excess of
$100,000 to be approved by a Legislative Review Board.

Required, at the conclusion of representation, outside counsel to provide the state with a
statement of hours worked and fees recovered through a contract for legal services between the
state and outside counsel.

VIRGINIA

2002—HB 309

Required open and competitive bidding in accordance with the Virginia Public
Procurement Act for all contingent fee contracts for legal services between a state agency or state
agent and outside counsel, where fees and services are reasonably expected to exceed $100,000.

oo
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APPEAL BOND REFORM

According to Lawyer’s Weekly USA, the total amount of 1999’s top ten jury verdicts was three times
higher than 1998’s level, and 12 times higher than the 1997 total. While many of these verdicts are
overturned or reduced on appeal, defendants in many states are required to post an appeal bond
sometimes equal to 150 percent of the verdict in question. In an era when billion-dollar verdicts are no
longer uncommon, appealing an outrageous verdict can force a company or an industry into
bankruptcy. Appeal bond waiver legislation limits the size of an appeal bond when a company is not
liquidating its assets or attempting to flee from justice.

Twenty states have adopted this proposal.
ARKANSAS

2003 —HB 1038
Limited the amount a defendant can be required to pay to secure the right to appeal to $25
million.

COLORADO

2003—HB 1366
Limited the amount a defendant can be required to pay to secure the right to appeal to $25
million.

FLORIDA

2003—S 2826*
Limited the amount a defendant can be required to pay to secure the right to appeal to $100
million.

2000 —HB 1721
Limited the amount a defendant can be required to pay to secure the right to appeal punitive
damages awards in class actions to the lesser of 10% of the defendants net worth or $100 million.

The reform applies in out-of-state judgments during the stay period only.
GEORGIA

2000 —HB 1346

Limited the amount a defendant can be required to pay to secure the right to appeal to $25
million.

The reform applies in out-of-state judgments during the stay period only.

IDAHO

2003 —HB 92

Limited the amount a defendant can be required to pay to secure the right to appeal punitive
damage awards in any judgment to only the first of $1,000,000.
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INDIANA

2002—HB 1204

Limited the amount a defendant can be required to pay to secure the right to appeal punitive
damages awards to $25 million.

KANSAS
2003—SB 48*
Limited the amount a defendant can be required to pay to secure the right to appeal to $25
million.
KENTUCKY
2000 —SB 316

Limited the amount a defendant can be required to pay to secure the right to appeal to $100
million.

The reform applies in out-of-state judgments during the stay period only.
LOUISIANA

2001—HB 1524

Provided that, where the amount of a judgment exceeds $150 million, the trial court may, upon
motion and after a hearing, and in the exercise of its broad discretion, fix the appeal bond in an amount
sufficient to protect the rights of the judgment creditor, while at the same time preserving the favored
status of appeals in Louisiana.

MICHIGAN

2002—HB 5151

Limited the amount a defendant can be required to pay to secure the right to appeal to $25 million.
This limit will be adjusted on January 1, 2008 and on January 1 every 5 years after that adjustment by an
amount determined by the state treasurer to reflect the annual aggregate percentage change in the Detroit
consumer price index since the previous adjustment.

Provided that a court will rescind the limit if an appellee proves by a preponderance of the
evidence that the party for whom the bond to stay execution has been limited is purposefully dissipating
or diverting assets outside of the ordinary course of business for the purpose of avoiding ultimate payment
of the judgment.

MISSISSIPPI

2001*

The Mississippi Supreme Court, acting on its own motion, imposed a $100 million limit on
the amount a defendant can be required to pay to secure the right to appeal large punitive
damages verdicts.
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NEVADA

2001 —AB 576*
Limited the amount a defendant can be required to pay to secure the right to appeal to $50
million.

NORTH CAROLINA

2000 —SB 2

Limited the amount a defendant can be required to pay to secure the right to appeal to $25
million.

The reform applies in out-of-state judgments during the stay period only.
Oonio

2002—HB 161

Limited the amount a defendant can be required to pay to secure the right to appeal to $50
million.

OKLAHOMA

2001—SB 372*
Limited the amount a defendant can be required to pay to secure the right to appeal to $25
million.

TENNESSEE

2003—SB 1687
Limited the amount a defendant can be required to pay to secure the right to appeal to $75
million.

TEXAS
2003—HB 4
Limited the amount a defendant can be required to pay to secure the right to appeal to the lesser

of 50% of a defendant’s net worth or $25 million.

Provided that defendants are no longer required to post a bond to appeal a punitive
damages award.

Provided that foreign judgments cannot be executed in Texas if appeal is pending in a
foreign jurisdiction and a bond has been or will be posted.
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VIRGINIA

2000 —HB 1547
Limited the amount a defendant can be required to pay to secure the right to appeal to $25
million.

The reform applies in out-of-state judgments during the stay period only.

WEST VIRGINIA

2001—SB 661*
Limited the amount a defendant can be required to pay to secure the right to appeal to $200
million.

Provided that an appeal bond may not exceed $100 million for compensatory damages and
$100 million in punitive damages.

*Pursuant to the master Settlement Agreement entered into between this state and tobacco product manufacturers.
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JURY SERVICE REFORM

The right to a trial by a jury of one’s peers is one most Americans support and take for granted. Recently,
however, our juries are becoming less and less representative of the community. Some studies indicate

that up to 20% of those summoned for jury duty do not respond and some jurisdictions have an even
higher no-show rate. Occupational exemptions, flimsy hardship excuses, lack of meaningful compensation,
long terms of service and inflexible scheduling results in a jury pool that makes it difficult for working
Americans to serve on a jury and disproportionately excludes the perspectives of many people who
understand the complexity of issues at play during trial. ATRA supports legislation to improve the jury
system so that defendants and plaintiffs alike receive a fair trial.

¢ Eliminating occupational exemptions that allows members of certain professions to opt-
out from jury service.

e  Ensuring that only those who experience true hardship are excused from jury service.

e Providing jurors flexibility in scheduling their service and guaranteeing potential jurors
they will not spend more than one day at the courthouse unless they are selected to serve
on a jury panel.

e Protecting employees from any adverse action in the workplace due to their responding to
a juror summons.

e Establishing a lengthy trial fund, financed by a nominal court filing fee, to pay jurors who
serve on long civil trials.

Three states have enacted reform.

Arizona

2003—H.B. 2520
Required all people to serve on juries unless they experience undue or extreme physical or

financial hardship.

Established a lengthy trial fund from a modest filing fee to compensate jurors a minimum of $40
and a maximum of $300 per juror, per day for trials lasting more than 10 days, starting on the eleventh
day of trial. In such circumstances, jurors would also be eligible to retroactively collect at least $40 but
not more than $100 per day from the fourth day to the tenth day of service.

Provided for employee protection by prohibiting an employer to require an employee to use
annual or sick leave for the time spent in the jury service process. In addition, it prohibited employers to

dismiss or in any other way penalize employees for responding to a jury service summons.

Provided for protection of small business owners by requiring the court to postpone the service of
an employee if another employee of that business is already serving on a jury.

Allowed for one automatic postponement from service.
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Provided for jurors to serve no more than one day unless selected to serve on a trial.
Provided that a willful failure to appear for jury duty is a Class 3 misdemeanor.
LOUISIANA

2003—H.B. 2008
Required all people to serve on juries unless they experience undue or extreme physical or
financial hardship.

Established a lengthy trial fund to compensate jurors up to $300 per juror, per day for trials
lasting more than 10 days, starting on the eleventh day of trial. In such circumstances, jurors would also
be eligible to retroactively collect up to $100 per day from the fourth day to the tenth day of service. The
bill did not specify a financing mechanism, but tasked the Louisiana Supreme Court to develop
recommendations for the Legislature to consider at some point in the future.

Prohibited employers from dismissing or otherwise subjecting employees to any adverse
employment action for responding to a jury service summons.

Allowed for one automatic postponement from service.
UTAH

2003—HB 324

Required all people to serve on juries unless they experience undue or extreme physical or
financial hardship or incur substantial costs or lost opportunities due to missing an event that was
scheduled prior to the initial notice of potential jury service.

Provided that a person who fails to appear for jury duty is in contempt of court and subject to

penalties under Title 78, Chapter 32, Contempt.

Provided that a person who willfully misrepresents a material fact regarding qualification for,
excuse from, or postponement of jury service is guilty of a class C misdemeanor.

Provided for employee protection by prohibiting an employer to require an employee to use
annual, vacation, or sick leave for the time spent in the jury service process. In addition, it prohibited
employers to dismiss or in any other way penalize employees for responding to a jury service summons.

ooo
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